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Chapter I. 

DEFINITION AND REQUISITES OF CON- 
TRACTS. 

Section 1. Definitions. 

Many cli£Ferent, and to a certain extent incon- 
sistenty definitions of contracts have been given by 
different authors and judges. 

Blackstone defines a contract as '^An agree- 
ment, upon sufficient consideration to do, or not to do, 
a particular thing." ^ This definition has been 
followed by Kent, and by Chief Justices Marshall and 
Taney of the United States Supreme Court. Among 
the other leading definitions of contracts which have 
been given, are the following : 

''An agreement, enforceable at law, made between 
two or more persons, by which rights are acquired by 
one or more to acts or forbearance on the part of the 
other or others." * 

''An agreement between two or more parties for 
the doing or the not doing of some particular thing." • 

"A promise from one or more persons to another 
or others, either made in fact or created by the law, 
to do or refrain from some lawful thing; being also 
under the seal of the promisor, or being reduced to a 
judicial record, or being accompanied by a valid con- 
sideration, or being executed and not being in a form 
forbidden or declared inadequate by law." * 

"Every agreement and promise enforceable at 
law is a contract." * 

^ 2 Blackstone's Commentaries, ' Parson, Contracts, 6. 

p. 442. * Bishop, Contracts, par. 22. 

' Anson, Contracts, 9. ' Pollock, Contracts, 1. 

11 



12 CONTRACTS. 

''An expression of agreement, entered into by 
several, by which rights in personam are created 
against one or more of them/' • 

The agreement of several persons, in a con- 
cmrent declaration of intention, whereby their legal 
relations are determined/' ' 

''A contract may be defined as an agreement 
between competent parties, supported by a legal con- 
sideration, and in the form, if any prescribed by law, 
creating an obligation on the part of one or both to do 
or refrain from doing some lawful thing. To con- 
stitute a contract, the agreement must create an 
obligation; it must be an agreement enforceable at law 
— an element in contract which has often been lost 
sight of by judges and writers. While an agreement 
may be void, that is, destitute of legal effect, it is 
absurd to speak of a void contract, for a contract is an 
agreement plus a legal obligation, and if there is no 
obligation there is no contract at all." ' 

These definitions already given are from promi- 
nent law writers, the following definitions are taken 
from the reports: 

''The agreement of two competent parties about 
a legal and competent subject-matter, upon a mutual 
legal consideration, with a mutuality of obligation."^ 

"A voluntary and lawful agreement by com- 
petent parties, for a good consideration to do or not 
do a specified thing." " 

This large number of definitions have been quoted 
to show the varying views as to the correct definition 
of this most important legal term. All of these defini- 
tions have been criticised, and all have points of merit. 

* Holland, Jurisprudenoe, 220. * Oyc, 240. 

* State V8. Barker, 4 Kan., 379, 
' Savjgny. History of Roman Law, 00 Am. Dec., 175. 

{140. «" Robinaon vb. Macee, 9 GiO., tl. 



DEFINITIONS AND REQUISITES. 13 

The diflferences between these diflferent forms are in 
reality slight and need not disturb the beginner in the 
study of law. After reading these ten definitions the 
student should have a general idea of the nature of 
the subject, which will be made clearer by learning the 
requisites of a contract. This will therefore be the 
subject of the next section. 

Section 2. Requisites of a Contract. 

The requisites for a contract are as follows: 

I. Competent parties." 

II. An agreement between these parties reached 
by an offer made by one and accepted by the other." 

III. This agreement must be for a lawful purpose." 

IV. It must be based upon a consideration; ^^ and 

V. It must be made with all the formalities re- 
quired by law." 

Section 3. Classes of Contracts. 

Contracts are divided into express contracts and 
implied contracts, to which list may be added quasi or 
constructive contracts. 

An express contract is one which is contained in 
an agreement entered into, either orally or in writing, 
between the parties. 

Implied contracts arise, when the parties have 
made no express agreement, but where their actions 
are such as to lead to the conclusion that it was their 
intention to enter into a contract relative to the par- 
ticular subject matter." 

" See CSiapter II. plied or presumed from their 

" See Chapter III. acts, as in the case where a per- 

" See Chapter VI. son performs services for an- 

^ See Chapter V. other, who accepts the same, 

" See Chapter IV. the services not being perform- 

u «An implied contract, in the pro- ed imder such circumstances as 

per sense, is where tne intention to show that they were intend- 

of the parties is not expressed ed to be gratuitous, or where a 

but an agreement in fact, person performs services fcM'an- 

creating an obligation, is im- other on request." 9Qyo,242. 



14 CONTRACTS. 

An express contract and an implied contract 
cannot arise out of the same transaction. For ex- 
ample, if a party instead of relying on the implied 
promise which the law would raise, takes a bond, his 
remedy is solely on the bond and he cannot sue in as- 
sumpsit.*^ In Walker vs. Brown," the Supreme Court 
of Illinois said on this point: ''As in physics, two 
solid bodies cannot occupy the same space at the same 
time, so in law and in common sense, there cannot be 
an express and an implied contract for the same thing, 
existing at the same time. This is an axiomatic 
truth. It is only when parties do not expressly agree, 
that the law interposes and raises a promise.'' 

Quasi or constructive contracts are those created 
by law, without the consent of the party bound, in 
order to do justice between the parties. Actions on 
judgments, for money received by one person which 
should have been received by another, or to recover 
money paid in cases where another person is primarily 
liable, are illustrations of quasi contracts. This class 
of contracts is sometimes included under the head of 
implied contracts. Such a classification is, however, 
clearly erroneous. Quasi contracts are, in reality, 
not contracts at all, but merely claims arising inde- 
pendently of agreement, which, as a matter of con- 
venience, the holder is allowed to recover under an 
action ex contractu. Quasi contracts differ so greatly 
from either express or implied contracts that any 
further consideration thereof will be postponed to the 
last chapter under this subject. 

The old classification of contracts, as real, formal 
and consensual have already been noticed under 
L^al History. 

^ TouiBsant vs. Martinnant, 2 Histoiy and Common Law 

Term Reports, 104. The ac- Pleading, 

tion of assumpsit is considered ** 28 111., 378, 383. 
under the subjects of Legal 
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Section 4. Method of Treatment. 

In the prepaxation of a series of books of this 
character, the important problem presented to the 
writer is how to present the most law and the most 
important law in the space which can be given to each 
subject. A great aid towards the accomplishment of 
this object can be found in the avoiding of repetition. 
The student who secures a set of separate text books 
on the different branches of the law, will soon notice 
how much the different subjects overlap each other, 
and how much material f oimd in one book is merely 
a repetition of what has already been read in another. 
This repetition has been avoided in the present set, 
so far as possible, by a system of cross references. 
Whenever any legal question would naturally be dis- 
cussed in the study of two different branches, a treat- 
ment of the question will be given under one of these 
headings, while under the other only a reference will 
be made to the place where the treatment may be found. 

The ultimate source of the greater part of the law 
which a student must study is to be found in the 
decisions of reported cases. References are not only 
made throughout these books to these cases, but also 
in a number of cases the law has been given in the 
exact words of the court. 

Great care has been taken that the cases cited 
and quoted from should be taken as far as possible 
from two classes of cases. First, those great land- 
mark cases, a few of which are found in every branch 
of the law and which serve to a great extent as the 
foundation upon which the later development of the 
law has been built and, second, the latest reported 
case on the particular point. 



Ghaptbb II. 
THE PARTIES TO THE CONTRACT. 

Section 6. Who May Contract — General Rule. 

In general the law presumes that all natural per- 
sons are capable of entering mto a contract. Inability 
to contract is the exceptional, and not the natural con- 
dition. The burden of proof is on tiie party who 
alleges the lack of capacity to contract. The follow- 
ing class of persons lack the power of contracting, 
either in whole or in part: 

Minors.^ 

Married women.' 

Persons of tmsoimd mind.* 

Drunken persons.^ 

Spendthrifts, for whom guardians or conservators 
have been appointed.' 

Aliens.* 

Contracts may be entered into not only by natural, 
but also imder certain restrictions by those artificial 
persons created by the law, and known as corporations J 
Finally, a person either natural or artificial may make 
contracts not only for himself, but also in relation to a 
fiduciary position which he holds towards another.* 

Section 6. Minors. 
At common law every person was a minor (or 
infant) until he or she had attained the age of twenty- 
one years. In a little more than half of the states of 
this country at the present time, by statutory pro- 

> SeeSectionO. ' See Section 10. 

> SeeSectionT. • SeeSection 11. 
■ See Section 8. ' See Section 12. 
« SeeSection 9. ' SeeSection 18. 

Vol. Ill— 2. IT 



18 CONTRACre. 

visions^ women become of a^ upon completing their 
eighteenth year. 

The law does not take notice of fractions of a day 
(except in a few cases) and therefore a person becomes 
of age on the day preceding his twenty-first birthday. 
A person might thus be l^ally of age nearly forty- 
eight hours before completing his full twenty-one 
years.* The power of an infant to contract is very 
Hmited. The contracts which an infant may make, are 
as follows: (1) Contracts created by law; (2) con- 
tracts for necessaries; (3) contracts made in the ful- 
fillment of something he was legally bound to do, and 
could have been compelled to do; (4) contracts which 
he is authorized to make by statute. 

These four classes will now be considered more in 
detail. (1) This class comprises what is known as 
quasi contracts, which will be considered in Chapter XIII. 

(2) The most important class of valid contracts of 
an infant are those for necessaries. An infant is liable for 
necessaries furnished to him at his request. This principle 
works to the advantage of the infant himself, as other- 
wise an infant might be unable to secure the means 
of subsistence. An infant's contract for necessaries, 
however, varies from that of an adult for the same 
purpose. A minor only binds himself to pay the 
reasonable value of the necessaries furnished him.'^ 
This is true even although he has made an express 
promise to pay a higher price, or given a promissory 
note." The term ''necessaries'' includes aU such 
articles, uses, and services as are reasonably necessary 
to supply the personal wants of a person in the par- 
ticular circiunstances and conditions of life of the 

• WellB VB. WeUfl, 6 Ind., 447; Johnston vs. Maples 49 HI., 

Ross vs. Morion, 85 Tex., 172; 101. 

19 S. W. 1090. " Earle vs. Reed, 10 Met., 387; 

» Gay vs. BaUam, 4 Wench, 403 Locke vs. Smith, 41 N. H., 346. 
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minor.^^ Necessaries include food, clothing and lodg- 
ing; " the services of a doctor or dentist; " or instruc- 
tion in elementary schools, or while learning a trade.^' 
The extent of the infant's liability for necessaries will 
be discussed more in detail under the head of Do- 
mestic Relations, but the following set of rules limiting 
this liability are given here: 

''The articles must be for use, and not for orna- 
ment, nor for pleasure merely. The quality and 
quantity furnished must be reasonable. Things which 
an infant is already supplied with are not necessaries. 
He is not liable even for things needed if he lives at 
home, and is supported by his father; and it seems 
that the poverty of the father makes no difiference. 
The things furnished must concern his person, and not 
his estate. He is not liable for money borrowed, and 
expended for necessaries, unless the lender sees that 
it is so expended. '^ *• 

(3) If an infant has already incurred a liability 
through his torts, or otherwise, he can make a binding 
contract in settlement of such liability. He is not 
injured by being allowed to put such a liability into 
another form. In a Vermont case, the Court held as 
follows on this point: ''The law makes him liable 
for his torts and where he elects to settle such liability 
by giving his note, as long as the consideration for his 
note is open to inquiry, we see no reason why he should 
not be held liable in an action upon the note to the 
same extent that he would be if the action had been 
brought upon the cause of action which formed the con- 
sideration for his note. The note in suit having been 

" Benjamin on Contracts, jp. 152. ^ Strong vs. Foote, 42 Com., 203. 

** McKanna vs. Merry, 61 111., 179; ^ Middiebury College vs. Chandler, 
Lynch vs. Johnson, 109 Mich., 16 Vt., 686; Fardey vs. Ship 

640; Wallin vs. Park Co., 127 Windlass Co., 20 R. I., 147. 

Iowa, 131. » Qaik on Contracts, p. 231. 
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given in settlement for a claim for which the defendant 
waB liable, and no fraud or imposition having been 
practiced in obtaining it, the plea of infancy is not 
available to defeat it/' ^^ Again, an infant is liable 
on a contract made in settlement of a bastardy pro- 
ceeding against him.^^ 

(4) Whenever a statute expressly authorizes 
infants to make certain contracts, such contracts are, 
of course, binding upon them. For example, an infant 
is bound by his contract of enlistment in the army." 

It was formerly held that any contract of an infant 
for the sale of real estate, or one which was manifestly 
injurious to him, was void. This doctrine is now 
generally abandoned. It gives infants no greater 
protection to consider these contracts void than it 
does to consider them merely voidable. 

The better rule, then, is that aU of an infant's 
contracts, with the exception of the few valid ones 
already considered, are voidable.^ By this is meant, 
that such contracts are binding on the other party 
but that the infant may abide by them or disaflSrm 
them at his pleasure. A contract may be disaffirmed 
by a minor either before he becomes of age," or 
within a reasonable time after reaching his majority. 
A minor may avoid his contract even if it was made 
upon his representation that he was of full age.** Under 
such circumstances, however, he will, in some states, 
be liable on an action of tort for his deceit, and relief 
in certain cases may be obtained against him in 
equity under such circumstances." A person not a 

*' Ray VB. Tubbs, 50 Vt., 688. Bradford vb. French, 110 Mtm., 

» Stowers va. HoUia, 83 Ky., 544. 366. 

» In re Morrissey, 137 U. S., 157. » Studwell vs. Shopter, 54 N. J., 

» Tucker vs. Moreland, 1 Met., 559; 252. 

Manafield vb. Gordon, 144 ** KUgore vs. Jordan, 17 Tex., 341: 

MaaB., 160; N. E. 773. ^oyee vb. Parker, 41 N. J. £q., 

« Owr VB. Qou^, 26 N. H., 280; 630. 
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party to the contract cannot take advantage of his 
minority except that in the case of the infant's death 
or insanity; his heirS; personal representative, or 
conservator, succeed to the right of disaffirming such 
contract. A contract may be affirmed by the infant ^ 
any time after he becomes of age. Either disaffirm- 
ance or ratification may be either by express words or 
actions showing this intention.*' 

Section 7. Married Women. 

At common law, married women were entirely 
without the power to contract. At the present time, 
she has very generally been given this power by statute 
in the different states. Some limitations still remain, 
however; the most frequent being those affecting 
her right to enter into contracts of partnership or 
suretyship. For a full treatment of the contractual 
rights of married women, see subject of Domestic 
Relations. 

Section 8. Persons op Unsound Mind. 

The making of a contract requires the meeting 
of the minds of the parties, and as an insane person is 
incapable of imderstanding the nature of his acts, in 
theory, it would be impossible for a person of this 
character to make any contract at all, and all of his 
attempted contracts would be absolutely void. In 
practice, however, while the contracts of a person who 
has been adjudged insane are thus considered void, 
the contract of other parties of unsound mind will 
be merely voidable at his option, or of that of the person 
qualified to choose for him.^ Certain contracts of 

^ Kendall vb. Lawrenoe, 22 Pick., * Webster vs. Woodfoid, 8 D&v. 

543; HuM^y yb, Jewett, 9 90; Seaver vs. PhdpB, 11 

MasB., 100. Pick. 904; Ducker vb. Whitecoi, 

» For farther treatmeQt of this 112 N. 0., 44. 
sub ject aee Babject of DomeBtio 
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insane persons will be held valid. Such are contracts 
created by law,^ and contracts for necessaries, includ- 
ing necessaries for his wife and children.^ In such 
cases the same limitations must be observed as in the 
case of those furnished to infants, and the insane person 
held liable, not for the contract price, but for the 
reasonable value of the goods. Mere mental weakness, 
from whatever cause it may result, which does not 
prevent the party from understanding the nature of 
the contract, will not render the contract voidable 
except under such circumstances as will constitute a 
case of undue influence.^ 

In most jurisdictions it is held that even in a case 
of a contract with an insane person, if the other party 
has acted in good faith, without knowledge of such in- 
sanity, and the contract is a fair one, it will not be 
allowed to be rescinded, if it is so far executed that it 
is impossible to place the parties in statu quo."^ 

The capacity both of insane persons and of 
minors to contract marriage will be treated under 
the subject of Domestic Relations. 

Section 9. Drunken Persons. 

Drunkenness is no defense for the commission of 
a crime or tort. It may, however, be a defense against 
the enforcement of a contract made by a party who 
was so far under the influence of liquor as not to under- 
stand the nature of his act." A less degree of drunken- 
ness will not make a contract voidable, but may be 
an element tending to prove fraud in the transaction.'* 

« Reando vs. Misplay, 90 Mo., 261. •» Foote vs. Tewksbuiy, ^2 Vr., 97; 

^ McGormick vs. Little, 85 lU., 62; Musselman vs. Craven, 47 Ind., 

Sceva vs. True. 53 N. H., 627. 8; Bates vs. Ball, 72 lU., 

» Famam vs. Brooks, Pick, 212; 108. 

Miller vs. Craig, 36 111., 109; ** Canlkins vs. Fory, 35 Conn., 170; 

Elwood vs. O'Brien, 105 Iowa, Johnson vs. Phifer. 6 Neb., 

239. 401; Murray vs. Cariin, 67 

«^ Molton vs. Camroux, 2 Exch. 489. HI., 286. 
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Section 10. Spendthrifts. 

At common law, and still in a few states, a party 
may be adjudged incapable of conducting his affairs 
on account of being a spendthrift, and a conservator 
appointed for him. In such case the contracts of such 
a party become voidable. 

Section 11. Aliens. 

In early times the laws of every country bore 
very hardly on all aliens. At the present time, in 
most jurisdictions an alien who is not an alien enemy, has 
f uU power to contract and to sue or be sued on such 
contracts. In many states of the Union a non-resi- 
dent alien cannot acquire or hold real estate.'' In 
states where this rule prevails, however, if land de- 
scends to him, he is generally allowed a certain length 
of time to dispose of such property. In case of war 
between the United States and any foreign country, 
the citizens of that country become impressed with the 
enemy character and cannot in theory make any new 
contract, or enforce any existing contract during the 
continuance of hostilities." In practice, however, 
this rule is not strictly enforced. An alien enemy 
may be sued in the courts of our coimtiy and in such 
case he may appear in defense." In case of war any 
country has the right to confiscate the debts owed by 
its citizens to any citizen of the hostile country .•• 

Section 12. Corporations. 

Contracts may be made not only by natural per- 
sons but also by those artificial persons known as 
corporations. A description of corporations and an 
account of the peculiarities of contract law affecting 

■ E. a, Illinois. •• Doraet vs. Thompaon, 37 Md., 
•• Ifasterson vs. Howard, 18 Wall., 25; Mixer vs. Sibley, 63 

90; De Jamett vs. De Guer- 111., 61. 

vOle, 36 Mo., i40. ** Ware vs. Hylon, 3 Dallas. 
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corporations will be found under the subject of Private 
Corporations. 

Section 13. Trustees. 

The great mass of contracts are made by the 
parties themselves interested, either personally or 
through agents. There is, however, a class of con- 
tracts which are made by persons not for their own 
benefit, but on account of a fiduciary position which 
they occupy towards others. The peculiarities of 
such contracts will be treated under the subject of 
Trusts. 



Chapter III. 
MAKING THE CONTRACT. 

Section 14. Offer and Acceptance. 

It has been shown how a contract is the result of 
an agreement, or a meeting of minds, between two or 
more parties. Such a meeting of minds cannot take 
place spontaneously or by accident. In the making 
of every contract one party must take the initiative 
and make a certain proposal to the other. This pro- 
posal or offer is the first step in the making of a con- 
tract. In this proposal A offers to do a certain thing 
for B, or to give a certain thing to B, on condition (or 
on consideration) that B will do a certain thing for 
him (A), or give a certain thing to him. If B accepts 
the proposal or offer of A, the contract is at once com- 
pleted and becomes binding upon the parties. (Ex- 
cept in a few cases which will be explained in other 
parts of this book). B, however, although he may 
desire to enter into a contract with A of the general 
character proposed may not be satisfied with the terms 
offered by A. He may, therefore, instead of accept- 
ing A's offer make a coimter proposition. B^s pro- 
posal now becomes the offer and must be accepted by 
A in order to result in the making of a contract. These 
n^otiations and counter propositions will go on until 
either the parties drop the matter without coming to 
any agreement, or until an offer made by one party, 
is accepted in its entirety. To make a contract there 
must be a mutual consent to all the terms of such con- 
tract. Before discussing this question of mutual con- 
sent, however, it is necessary to go back and consider 

2$ 
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how the ofifer may be made, and in what manner it 
may be accepted. 

Section 15. The Offer. 

The offer may be either express or implied. An 
offer is express where the proposal is set out in express 
words either oral or written. In the more important 
contracts the offer is almost invariably of this char- 
acter, but in a vast number of the less important con- 
tracts the offer is an implied one. Any person, who 
mingles actively with the world, accepts many such 
implied contracts daily. When he starts from his 
home for his store or office he accepts the implied offer 
of the street car company to furnish him with trans- 
portation on the payment of five cents; he picks up a 
newspaper from a comer stand, lays down two cents 
and accepts another implied offer. An implied offer 
may be proved by circumstances which would show 
that an offer was intended.^ 

An implied offer, if properly accepted, is as bind- 
ing upon the party making it as an express one. 

The general rule is that an offer once made re- 
mains open for acceptance for a reasonable time, or 
until notice is given of its withdrawal. This principle 
of the continuance of the offer was perhaps not fully 
appreciated or set forth in the earlier cases. In the 
case of Cooke vs. Qxley,' which was an action upon 
the case; the counts in the declaration stated that on, 
etc., a certain discourse was had, etc., concerning the 
buying of 266 hogsheads of tobacco; and on that dis- 
course the defendant proposed to the plaintiff that 
the former should sell and deliver to the latter the 
said 266 hogsheads (at a certain price); whereupon 

> Heffion vu. Brown, 155 HI., 327» * Tenn Reporto, 653. 

40N.E..383. 
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the plaintiff desired the defendant to give him (the 
plaintiff) time to agree to, or dissent from, the proposal 
till the hour of four in the afternoon of that day, to 
which the defendant agreed; and thereupon the de- 
fendant proposed to the plaintiff to sell and deliver 
the same upon the terms aforesaid, if the plaintiff 
would agree to purchase them upon the terms afore- 
said, and would give notice thereof to the defendant 
before the hour of four in the afternoon of that day; 
the plaintiff averred that he did agree to piu-chase the 
same upon the terms aforesaid, and did give notice 
thereof to the defendant before the hoiu* of four in the 
afternoon of that day; he also averred that he re- 
quested the defendant to deliver to him the said hogs- 
heads, and offered to pay to the defendant the said 
price for the same and that the defendant did refuse 
to do so. The Court in this case held that: 'It is 
impossible to support this declaration in any point of 
view. In order to sustain a promise, there must be 
either a damage to the plaintiff, or an advantage to 
the defendant; but here was neither when the contract 
wsa first made. Then, as to the subsequent time, 
the promise can only be supported on the ground of a 
new contract made at four o'clock; but there is no 
pretence for that. It has been argued that this must 
be taken to be a complete sale from the time when the 
condition was complied with; but it was not complied 
with, for it is not stated that the defendant did agree 
at foiu* o'clock to the terms of the sale; or even that 
the goods were kept till that time'' In Adams, etal. 
vs. lindsell,' et al.f the Court holds that an offer, if 
made by mail must be considered as remaining open 
for acceptance for a reasonable time, ^jring, ''that if 
this were not so, no contract could ever be completed 

* 1 BamweU and Alderaon, 681. 
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by the post. For if the defendants were not bound 
by their offer when accepted by the plaintiffs till the 
answer was received, then the plaintiffs ought not to 
be bound till after they had received the notification 
that the defendants had received their answer and 
assented to it. And so it might go on ad infinitum. 
The defendants must be considered in law as making, 
during every instant of the time their letter was trav- 
eling, the same identical offer to the plaintiffs; and 
then the contract is completed by the acceptance of it 
by the latter.'' 

The case of Dickinson vs. Dodds^ arose out of 
the following offer to sell given by the defendant: 

''I agree to sell to Mr. George Dickinson the whole 
of the dwelling-houses, garden ground, stabling, and 
outbuildings thereto belonging, situate at Croft, belong- 
ing to me, for the sum of £800. As witness my hand 
this tenth day of June, 1874. 
''£800. (Signed) John Dodds. 

'T. S.— This offer to be left over until Friday, 
9 o'clock, a. m. J. D. (the twelfth), 12th June, 1874. 

''(Signed) J. Dodds.'' 

Interpreting this offer the Court said: 

"The document, though beginning 'I hereby agree 
to sell, ' was nothing but an offer, and was only intended 
to be an offer, for the plaintiff himself tells us that he 
required time to consider whether he would enter into 
an agreement or not. Unless both parties had then 
agreed, there was no concluded agreement then made; 
it was in effect and substance only an offer to sell. 
The plaintiff, being minded not to complete the bargain 
at that time, added this memorandum: 'This offer 
to be left over until Friday, 9 o'clock, a. m., 12th June, 

* 2 Gbanoery Division, 463. 
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1874/ That shows that it was only an offer. There 
was no consideration given for the undertaking or 
promise, to whatever extent it may be considered 
binding, to keep the property unsold until 9 o'clock on 
Friday morning; but apparently Dickinson was of 
opinion, and probably Dodds was of the same opinion, 
that he (Dodds) was bound by that promise, and could 
not in any way withdraw from it, or retract it, imtil 
9 o'clock on Friday morning, and this probably ex- 
plains a good deal of what afterwards took place. 
But it is clearly settled, on one of the clearest 
principles of law, that this promise, being a mere nudum 
pactum, was not binding, and that at, any moment 
before a complete acceptance by Dickinson of the offer, 
Dodds was as free as Dickinson himself. Well, that 
being the state of things, it is said that the only mode 
in which Dodds could assert that freedom was by 
actually and distinctly saying to Dickinson, 'Now, I 
withdraw my offer.' It appears to me that there is 
neither principle nor authority for the proposition that 
there must be an express and actual withdrawal of 
the offer, or what is called a retraction. It must, to 
constitute a contract, appear that the two minds were 
at one at the same moment of time; that is, that there 
was an offer continuing up to the time of the accept- 
ance. If there was not suoh a continuing offer, then 
the acceptance comes to nothing. Of course it may 
well be that the one man is bound in some way 
or other to let the other man know that his mind 
with regard to the offer has been changed; but 
in this case, beyond all question, the plaintiff knew 
that Dodds was no longer minded to sell the 
property to him as plainly and clearly as if Dodds 
had told him in so many words, 1 withdraw the 
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offer/ This is evident from the plaintifif's own 
statements in the bill.'' 

The modem American rule is found in the following 
extract from the decision of the Court in Mactier's 
Administrators vs. Frith : * 

''An offer, when once made, continues, as I have 
heretofore shown, to the satisfaction of my own mind 
at least, until it is expressly revoked, or until cir- 
cumstances authorize a presumption that it is revoked. 
The offer itself may show very clearly when the pre- 
sumption or revocation attaches. When it is made 
to be replied to by return mail, the party to whom it 
is addressed must at once perceive that it is not to stand 
for an acceptance to be transmitted after the mail. 
If an offer stands until it is expressly withdrawn, or 
is presumed to be withdrawn, whether it is held out 
to a party at a particular period or not is a matter of 
fact." 

Section 16. Revocation or Lapse op Offer. 

An offer may be terminated in any of the following 
ways: (1) By revocation; (2) by lapse of time; (3) 
by a counter offer or modified acceptance; (4) by the 
death or insanity of the party making the offer. 

(1) If a mere offer until accepted is without 
consideration, the party making it is not bound thereby^ 
and may withdraw such offer at any time.* To 
terminate the offer by revocation, it is necessary 
that notice should be given to the party to whom the 
offer is made. In Routledge vs. Grant,' this right of 
the person making the offer to withdraw his offer at 
any time before acceptance was thus upheld by the 

• 6 WendeU, 103. 701; 34 S. E., 615; Martin tb. 

• Burton vb. Shotwell, 13 Bush, Calloway, 30 Ind., 112. 

271; Cidy vb. Straus, 97 Va., * 4 Bingham, 653. 
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Court which cites the earlier cases on this point : * 'The 
nonsuit was right on both grounds. I put it on the 
same footing as I did at nisi prius. Here is a proposal 
by the defendant to take property on certain terms — 
namely, that he should let into possession in. July. 
In that proposal he gives the plaintiff six weeks to con- 
sider; but if six weeks are given on one side to accept 
an offer, the other has six weeks to put an end to it. 
One party cannot be bound without the other. This 
was expressly decided in Cooke vs. Oxley, where the 
defendant proposed to sell at a certain price, tobacco 
to the plaintiff, who desired to have till four in the after- 
noon of that day to agree to or dissent from the pro- 
posal; with which terms the defendant complied; and 
the plaintiff having afterward sued him for non- 
delivery of the tobacco, Lord Kenyon put it on the true 
ground, saying, 'At the time of entering into this 
contract the engagement was all one side; the other 
party was not bound.' Buller, J., said: It has been 
argued that this must be taken to be a complete sale 
from the time the condition was compiled with; but 
it was not complied with, for it is not stated that the 
defendant did agree at 4 o'clock to the terms of the sale, 
or even that the goods were kept till that time.' I 
put the present case on the same ground. At the time 
of entering into this contract the engagement was all 
on one side. In Payne vs. Cave, it was holden that the 
defendant, who had bid at an auction, might retract 
his bidding any time before the hammer was down, and 
the Court said: 'The auctioneer is the agent of the 
vendor, and the assent of both parties is necessary 
to make the contract binding; that is signified on the 
part of the seller by knocldng down the hammer, 
which was not done here till the defendant had re- 
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tracted. An auction is not unaptly called locus 
praeintentiae. Every bidding is nothing more than an 
offer on one side, which is not binding on either side 
till it is assented to. But, according to what is now 
contended for, one party would be bound by the offer, 
and the other not, which can never be allowed.' 

''These cases have established the principle on 
which I decide — ^namely, that, till both parties are 
agreed, either has a right to be off.'' 

Even if the offer expressed gives a certain time 
for acceptance, it may be withdrawn at any time, 
provided there was no consideration for the offer.' If, 
however, some consideration has been given for keeping 
the offer open for a certain time, a preliminary contract 
has been made and in case of the breach thereof, a suit 
for damages or even— under proper circumstances — 
a bill for specific performance will lie.' 

(2) An offer may be terminated by lapse of time, 
either by the expiration of the prescribed time," or 
by the expiration of a reasonable time, when no time 
for acceptance is prescribed." This principle of the 
termination of an offer by lapse of time is illustrated 
by the case of William Loring et al vs. City of Boston." 
The facts in the case were as follows: ''On May 26, 
1837, an advertisement was published in the daily 
papers in Boston: '$500 reward. The above reward 
is offered for the apprehension and conviction of any 
person who shall set fire to any building within the 

• Brown VB. Union, 134 Oal.. 448; SO Or. HL 120; 46 P., 420; 
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limits of the City. May 26, 1837. Samuel A. Eliot, 
Mayor.' 

''On May 27, 1837, the following advertisement 
was publish^ in the same papers: '$1,000 reward. 
The frequent and successful repetition of incendiary 
attempts renders it necessary that the most vigorous 
efforts should be made to prevent their recurrence. 
In addition to the other precautions, the reward here- 
tofore offered is doubled. One thousand dollars will 
be paid by the city for the conviction of any person 
engaged in these nefarious practices. May 27, 1837. 
Samuel A. Eliot, Mayor.' These advertisements were 
continued in the papers but about a week; but there 
was no vote of the city government, or notice by the 
mayor revoking the advertisements, or limiting the 
time during which they should be in force. Similar 
rewards for the detection of incendiaries had been 
before offered, and paid on the conviction of the 
offenders; and at the time of the trial of this case, a 
similar reward was daily published in the newspapers. 
"In January, 1841, there was an extensive fire on 
Washington Street when the Armory House (so-called) 
and several others were burned. The plaintiffs sus- 
pected that Samuel Marriott, who then boarded in 
Boston, was concerned in burning the said buildings. 
Soon after the fire said Marriott departed for New 
York. The plaintiffs declared to several persons their 
intention to pursue him and prosecute him, with the 
intention of gaining the reward of $1,000 which had 
been offered as aforesaid. They pursued said Marriott 
to New York, carried with them a person to identify 
him, arrested him, and brought him back to Boston. 
They then complained of him to the coimty attorney, 
obtained other witnesses, procured him to be indicted 

VoLm.--3. 
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and profiecuted for setting fire to the said Armory 
House. And at the March Term, 1841, of the Muni- 
cipal Court, on the apprehension and prosecution of 
said Marriott, and on the evidence given and prociired 
by the plaintiffs, he was convicted of setting fire to 
said house, and sentenced to ten years' confinement in 
the State prison. 

''William Bamicoat, called as a witness by the 
defendants, testified that he was chief engineer of the 
Fire Department in Boston, in 1837, and for several 
years after; that alarms of fire were frequent before 
the said advertisement in May, 1837; but that from 
that time till the close of the year 1841 there were but 
few fires in the city. 

''As the only question in the case was, whether 
said offer of reward continued to be in force when the 
Armory House was bmut, the case was taken from the 
jury, by consent of the parties, under an agreement 
that the defendants should be defaulted, or the plain- 
tiffs become nonsuit, as the full Court should decide.'' 

The decision of the Court was in part as follows: 
"The ground of defence is, that the advertisement, 
offering the reward of $1,000 for the detection and 
conviction of persons setting fire to buildings in the 
city, was issued almost four years before the time at 
which the plaintiffs arrested Marriott and prosecuted 
him to conviction; that this reward waa so offered, in 
reference to a special emergency in consequence of 
several alarming fires; that the advertisement was 
withdrawn and discontinued, that the recollection of 
it had passed away; that it was obsolete, and by most 
persons forgotten; and that it could not be regarded 
as a perpetually continuing offer on the part of the 
city. 
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'^e are then first to look at the terms of the 
advertisement, to see what the oflfer was. It is com- 
petent to the party offering such reward to propose 
his own terms; and no person can entitle himself 
to the promised reward without a compliance with all 
its terms. The first advertisement offering the reward 
demanded in this action was published March 26, 
1837, offering a reward of $500; and another on the 
day following, increasing it to $1,000. No time is 
inserted, in the notice, within which the service is to 
be done for which the reward is claimed. It is therefore 
relied on as an unlimited and continuing offer. 

"In the first place, it is to be considered that this 
is not an ordinance of the city government, of standing 
force and effect; it is an act temporary in its nature, 
emanating from the executive branch of the city gov- 
ernment, done under the exigency of a special occasion 
indicated by its terms, and continued to be published 
but a short time. Although not limited in its terms, 
it is manifest, we think, that it could not have been 
intended to be perpetual, or to last ten or twenty years, 
or more; and therefore must have been understood to 
have some limit. It was insisted, in the argument, 
that it had no limit but the Statute of Limitations. 
But it is obvious that the Statute of Limitations would 
not operate so as to make six years from the date of the 
offer a bar. The offer of a reward is a proposal made 
by one party, and does not become a contract, until 
acted upon by the performance of the service by the 
other, which is the acceptance of such offer, and con- 
stitutes the agreement of minds essential to a contract. 
The six years, therefore, would begin to run only 
from the time of the service performed and the cause 
of action accrued, which might be ten, or twenty, or 
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fifty years from the time of the offer, rnd would in 
fact leave the offer itself unlimited by time. 

''Supposing then, that, by fair implication, there 
must be some limit to this offer, and there being no 
limit in terms, then by a general rule of law it must be 
limited to a reasonable time — ^that is — ^the service must 
be done within a reasonable time after the offer made. 

''What is a reasonable time, when all the facts and 
circumstances are proved on which it depends, is a 
question of law. To determine it, we are first to con- 
sider the objects and purposes for which such reward 
is offered. The principal object obviously must be, to 
awaken the attention of the public, to excite the vigi- 
lance and stimulate the exertions of police officers, 
watchmen and citizens generally, to the detection and 
punishment of offenders. Possibly, too, it may operate 
to prevent offences, by alarming the fears of those who 
are under temptation to commit them, by inspiring the 
belief that the public are awake, that any suspicious 
movement is watched, and that the crime cannot be 
committed with impunity. To accomplish either of 
these objects, such offer of a reward must be notorious, 
known and kept in mind by the public at large; and, 
for that piupose, the publication of the offer, if not 
actually continued in newspapers, and placarded at 
conspicuous places, must have been recent. After 
the lapse of years, and after the publication of the 
offer has been long discontinued, it must be presumed 
to be forgotten by the public generally, and if known 
at all, known only to a few individuals who may happen 
to meet with it in an old newspaper. The expectation 
of benefit, then, from such a promise of reward, must 
in a great measure have ceased. Indeed, every con- 
sideration arising from the natiu:e of the case confirms 
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the belief that such offer of reward, for a special service 
of this nature, is not unlimited and perpetual in its 
duration, but must be limited to some reasonable time. 
The difficulty is in fixing it. One circumstance, per- 
haps a slight one, is, that the act is done by a board of 
officers, who themselves are annual officers. But as 
they act for the city, which is a permanent body, and 
exercise its authority for the time being, and as such 
a reward might be offered near the end of the year, we 
cannot necessarily limit it to the time for which the 
same board of mayor and alderman have to serve; 
though it tends to mark the distinction between a 
temporary act of one branch and a permanent act of 
the whole city government. 

''We have already alluded to the fact of the dis- 
continuance of the advertisement, as one of some 
weight. It is some notice to the public that the 
exigency has passed, for which such offer of a reward 
was particularly intended. And though such discon- 
tinuance is not a revocation of the offer, it proves that 
those who made it no longer hold it forth conspicuously 
as a continuing offer for any considerable term of time 
afterward. 

''But it is not necessary, perhaps not proper, to 
undertake to fix a precise time, as reasonable time; 
it must depend on many circumstances. It is some- 
what analogous to the case of notes payable on demand, 
where the question formerly was, within what time such 
note must be presented, and, in case of dishonor, 
notice be given, in order to charge the indorser. In the 
earliest reported case on the subject Field vs. Nicker- 
son, 13 Mass., 131, the Cornrt went no farther than to 
decide that eight months was not a reasonable time for 
that purpose. 
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''Under the circumstances of the present case, the 
Court are of opinion, that three years and eight months 
is not a reasonable time within which, or rather to the 
extent of which, the offer in question can be considered 
as a continuing offer on the part of the city. In that 
length of time, the exigency under which it was made 
having passed, it must be presiuned to have been for- 
gotten by most of the officers and citizens of the com- 
munity, and cannot be presmned to have been before 
the public as an actuating motive to vigilance and exer- 
tion of this subject; nor could it justly and reasonably 
have been so understood by the plaintiffs. We are 
therefore of opinion, that the offer of the city had 
ceased before the plaintiffs accepted and acted upon it 
as such, and that consequently no contract existed 
upon which this action, founded on an^ alleged 
express promise, can be maintained. Plaintiffs 
nonsuit." 

(3) An offer will also be held to be terminated by 
a counter offer or a modified acceptance on the part 
of the person to whom the offer is made on the theory 
that such counter offer or modified acceptance is a 
rejection of the original offer; it being a well settled 
principle that if a party once rejects an offer he cannot 
afterwards accept it so as to render the party making 
the offer bound. On this point, the Supreme Court of 
the United States says, in Minneapolis & St. Louis Ry. 
vs. Coliunbus Rolling Mill : " ''The rules of law which 
govern this case are well settled. As no contract is 
complete without the mutual assent of the parties, an 
offer to sell imposes no obligation until it is accepted 
according to its terms. So long as the offer has been 
neither accepted nor rejected, the n^otiation remains 

» IW U. S., 149. 
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opeiiy and impoees no obligation upon either party. 
The one may decline to accept, or the other may with- 
draw his offer; and either rejection or withdrawal 
leaves the matter as if no offer had ever been made. 
A proposal to accept, or an acceptance, upon terms 
varying from those offered, is a rejection of the offer, 
and puts an end to the negotiation, unless the party 
who made the original offer renews it, or assents to the 
modification suggested. The other party, having once 
rejected the offer, cannot afterward revive it by tender- 
ing an acceptance of it. Eliason vs. Henshaw, 4 Whea- 
ton, 225; Carr vs. Duval, 14 Pet., 77; National Bank 
vs. Hall, 101 U. S., 43, 50; Hyde vs. Wrench, 3 Beavan, 
334; Fox vs. Turner, 1 Bradwell, 153.'' 

(4) Finally an offer may be terminated by the 
death or the insanity of the party." In Pratt vs. 
Trustees of the Baptist Society of Elgin : " ' 'The prom- 
ise, in such case, stands as a mere offer, and may, by 
necessary implication, be revoked at any time before 
it is acted upon. It is the expending of money, etc., 
or incmring of legal liability on the faith of a promise, 
which gives the right of action, and without which there 
is no right of action. Until acted upon, there is no 
mutuality, and being only an offer, and susceptible of 
revocation at any time before being acted upon, it 
follows that the death of the promisor, before the offer 
is acted upon, is a revocation of the offer. . . . 
The continuance of an offeris in the nature of its constant 
repetition, which, of course, necessarily requires some 
one capable of making a repetition. Obviously this 
can no more be done by a dead man than a contract 
can, in the first instance, be made by a dead man." 

" Bueher vs. Ins. Co., 72 N. H., 661, "93 lU., 476. 

68 A., 413; Pratt vs. Truetees, 
98 m., 426. 
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Section 17. Acceptance. 

An offer can only ripen into a contract by being 
accepted^* by the person (or one of the persons) 
to whom it was made. To make a contract the accept- 
ance must be one of the exact terms contained in the 
offer. A modified acceptance is merely a rejection 
of the first offer and the making of a new offer in retum. 

The acceptance must be made within a reasonable 
time after the receipt of the offer.^^ The acceptance 
must be communicated to the party making the offer 
or his authorized agent. 

The acceptance as well as the offer may be by 
implication; for example if one person asks another 
to perform a service for him, with either an express 
or an implied offer to pay for the same, and the second 
person, performs such service, his acceptance of the 
offer is implied from his conduct.^* Sending goods in 
accordance with an order is an acceptance of the order.^* 

In contracts which come under the statute of 
frauds, the acceptance must be in writing in order 
to bind the acceptor. 

Section 18. Offer or Acceptance by Mail or 

Telegraph. 

Either party may make use of the mail or tel^raph 
for the transmission of his offer or acceptance, llie 
party using the mail adopts it as his agent and the 
contract is completed the moment the acceptance 
is mailed.^ A party receiving an offer by mail has the 

"• Columbus, H. V. k T. Ry. Co. tb. » Crock vs. Cowan. 64 N. C, 743. 

Gaffney, 66 Ohio St., 104, 61 ^ Mactier vb. Frith, 6 Wend, 103; 

N. £., 162. Watson vs. RusseU, 149 N. Y., 

*^ See cases already cited in chapter 388, 44 N. E., 161; HamflUm 

to effect that offer will be vs. Insurance Co., 6 FtL St., 

revoked by lapse of time. 830. But in Massachusetts the 

* Smith vs. Ingram 00 Ala., 629, rule is that the contract is not 

8 South I&p., 144; Wetmore completed until the aooeptaaoe 

vs. Mell. 1 Ohio St., 26; Stur- has been received 

008 vs. Bobbins, 7 Mass., 301. 
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ri^t to assume that the offer remams open for a rea- 
sonable time, unless he receives notice of its with- 
drawal, and if he mails his acceptance within such 
reasonable time the contract is complete, even if a 
letter withdrawing such offer has been mailed to him.'' 
If the acceptance is properly mailed the making of the 
contract is not defeated by the fact that such 
acceptance is never received." 

The question of acceptance by mail was discussed 
in Thomson vs. James" in a very exhaustive opinion 
from which the following extracts have been taken. 

''This action has been brought by the trustees 
of Mr. Keir of Renniston against Mr. James of Samies- 
ton to obtain implement of a contract said to have been 
completed by certain letters or missives for the pur- 
chase and sale of the estate of Renniston. 

''The facts as averred are few and simple. On 
26th November, 1853, Mr. James wrote, and trans- 
mitted by post from the country, a letter addressed 
to Mr. Thomson (one of the pursuers) making an offer 
or proposal for the pturchase of Renniston at £6,400. 
The letter was received by Mr. Thomson in Edinburgh 
on the 28th of November, and was acknowledged on 
the same day by a letter in which Mr. Thomson said 
he would communicate with the parties, and give their 
decision with the least possible delay; and on Ist 
December, Mr. Thomson posted at Edinburgh a written 
acceptance of Mr. James' offer. That letter of accept- 
ance was addressed to Mr. James, and was received 
by him in the country, in due course of post, on 2nd 
December. There is no question raised as to the 
formality of these writings, or as to their sufficiency 

" Wheat VB. Crow, 31 Md., 00; ^ Bishop vs. Eaton^Gl Mass., 406; 

Kemnner vs. Cohn, 47 Ark., 37 N. E., 665; Haas vs. Myen, 

610;rs;W..8eO 111 lU., 426. 

« 18 Dunlap, 1. 
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to constitute a binding contract for the purchase 
and sale of Renniston, if the acceptance had been 
received by Mr. James before he had done anything 
to withdraw the offer. But before Mr. James received 
the letter of acceptance he changed his mind; and on 
the 1st of December (being the day before the accept- 
ance reached him), he posted at Jedburgh a letter 
addressed to Mr. Thomson recalling the offer. That 
letter was received by Mr. Thomson in Edinbuigh on 
the 2nd of December. As to all these facts the parties 
are agreed. The defender, Mr. James, makes some 
additional averments which are not admitted by the 
pursuers, and the relevancy of which is disputed. 
These additional averments are, — 1st, That the letter 
of recall was posted at Jedburgh, not only before the 
letter of acceptance was received, but before the letter 
of acceptance was posted at Edinbmgh; and 2nd, 
That the letter of recall was delivered to the defender 
in the country. * * * 

'^The real question in issue between the parties 
is, whether the offer was recalled before it was accepted. 
The defense against the action is, that the offer was 
recalled before it was accepted. 

*^I hold that a simple unconditional offer may 
be recalled at any time before acceptance, and that it 
may be so recalled by a letter transmitted by post; 
but I hold that the mere posting of a letter of recall 
does not make that letter effectual as a recall, so as 
from the moment of posting to prevent the completion 
of the contract by acceptance. An offer is nothing 
until it is conununicated to the party to whom it is 
made, and who is to decide whether he will or will 
not accept the offer. In like manner I think the recall 
or withdrawal of an offer that has been communicated 
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can have no efifect until the recall or withdrawal has 
been communicated^ or may be assiuned to have been 
communicated, to the party holding the offer. An 
offer, pure and unconditional, puts it in the power 
of the party to whom it is addressed to accept the offer, 
until the lapse of a reasonable time he has lost the 
right, or until the party who has made the offer gives 
notice, — ^that is, makes known that he withdraws it. 
The purpose of the recall is to prevent the party to 
whom the offer was made from acting upon the offer 
by acceptmg it. This necessarily implies precommuni- 
cation to the party who is to be so prevented. * * * 
''Upon the grounds now indicated, I hold that the 
mere putting of the letter of recall into a distant post 
office before the acceptance was sent off did not put an 
end to the offer and exclude the power of the offeree 
to bind the offerer by accepting the offer. I hold that 
a letter of recall has no effect till the recall has become 
known to the offeree, or should in due course, have 
become known to him. In the present case the letter 
of recall reached its destination on 2d December, and 
on that day became known to the pursuers. The letter 
of acceptance had been posted on the preceding day, 
the 1st of December; but it is averred that it has not 
reached its destination when the recall was received 
on the morning of the 2d. I hold, that, in the circiun- 
stances averred, the delivery and receipt of the letter 
of recall did not interrupt or prevent the completion 
of the contract. I do not think the principle to which 
I have referred, as that applicable to the recall of an 
offer, applies equally to the acceptance of an offer; or 
that everything which must be done, in order to 
effectuate the recall of an offer, must, in like manner, 
be done in order to give effect to the acceptance of an 
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ofifer. The two things are in their nature different. 
The one consists in effectually undoing something 
that the party himself has already done, and which 
binds him unless it is effectually undone; the other 
consists in merely acceding to a proposal made. What 
it is that the acceptor must do in order, to make Ids 
acceptance effectual, and to put it out of the power 
of the offerer to recall his offer, depends on circum- 
stances. Some things he must do. He must make his 
acceptance in writing, and he must send forth or give 
up that writing to or for behoof of the offerer. It is 
not enough that he conmuts his acceptance to writing 
and locks it in his own repositories; and, on the other 
hand it is not necessary that he shall deliver it person- 
ally to the offerer. When an offer is made by letter 
from a distance through the mediimi of the post, the 
offeree selecting that medium of transmission authorizes 
and invites the offerer to conmiunicate his acceptance 
through the same mediimi. If the offeree avails him- 
self of that medium of conmiunication, and transmits 
his acceptance, properly addressed, through the post- 
office, and if the acceptance reaches its destination in 
the due and r^ular course of that medium of trans- 
mission, I am of opinion that the act of acceptance 
was completed by the putting of the letter into the 
post-office; and that a letter of recall, which did not 
arrive till after that act, cannot be held to have inter- 
rupted the completion of the contract. By putting 
the letter of acceptance into the post-office, the offeree 
did just what he was invited to do, and all that it was 
inciunbent on him or possible for him to do in the way 
of acceptance, by the mode of communication which 
he was authorized, if not invited, by the offerer to adopt. 
This appears to me to be the general rule, and it is so 
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laid down by Mr. Bell in his Commentaries, i. 327, 
and by the House of Lords in the case of Higgins. 
Mr. Bell says: It is the act of acceptance that binds 
the bargain, and in the conmion case it is not necessary 
that the acceptance should have reached the person 
who makes the offer/ In the case of Higgins, 6 Bell, 
195, the Lord Chancellor laid down the same law, and 
held that the contract was completed by the posting 
of the acceptance. If the contract was completed by 
the posting of the acceptance, a letter of recall received 
afterwards could not annul the contract so completed. 
I think that the fair import of these authorities, is, 
that an offer imports an obligation on the offeree 
conditional on acceptance; and that in the general 
case, if the offer has been sent by post, the offeree 
effectually avails himself of it, purifies the condition, 
and makes the bargain binding on the offerer by posting 
his acceptance. There may be extreme or extraordin- 
ary cases in which the offerer might not be bound by 
the fact that the letter of acceptance had been put into 
the post-office, as, for instance, if the nmil was totally 
lost, and the letter never reached its destination; 
and the offerer, after waiting a reasonable time, and 
believing that the offer had not been accepted, sold 
the goods or property in bona-fide to another. These 
are extraordinary occurrences, over which neither 
party has any control, and which neither of them was 
bound to anticipate or contemplate. Reasonable 
time may be given to cover such casualties or contingen- 
cies, but more cannot be required. The general rule, 
as laid down in the case of Higgins, is, that the writing 
and posting of the acceptance completes the contract 
so as to make it obligatory, and I think that the rule 
80 laid down rests on principle.'' 
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'In support of the contention that the acceptance 
was not complete till the letter of acceptance reached 
its destination, it was m^ed that until that event the 
acceptor might have interrupted or prevented the 
completion of the contract by. recalling or revoking 
his acceptance, — ^that he might have sent the recall 
by the same or a more rapid conveyance, so that it 
would be received as soon as, or sooner than, the 
acceptance; and upon the authority of the case of 
Lady Dimmore, it was argued that if this had been done 
the acceptance would not have been binding. Then, 
combining that proposition with the general rule that 
in matters of contract both must be bound or neither, 
it was argued that, as the acceptor, was not irrevocably 
bound till his acceptance was received, neither could 
the ofiferer be bound. I think that here the argument 
for the defender partook of ingenious subtleties, and a 
straining of general rules to extremes. In the first 
place, the authorities we have on the subject of the 
power of an acceptor to revoke or recall his acceptance 
are very scanty, if indeed the doctrine of revocation 
or recall is at all applicable to an acceptance, which 
I much doubt. In strict language recall or revocation, 
which applies to an act already complete, but which 
the party is entitled to annul, cannot be applicable 
to an acceptance, which, once it is fully made by the 
acceptor, completes the contract, and leaves nothing 
more to be done or agreed to by either party. In the 
second place, I think there is a manifest distinction 
in principle between the mere abstaining from doing a 
thing which would be necessary to be done before you 
could be held to have completed your act, and that 
conduct which consists in a subsequent active inter- 
ference set on foot for the purpose of undoing or coun- 
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teracting the legal consequences of a thing you have 
already done, to the full extent that was required of 
you. When the letter of acceptance was put into the 
post office there was nothing more to be done by the 
acceptor personally; whether he could interfere so as 
to counteract or annul the legal consequences that 
would have followed from what he had already done if 
he had thenceforth remained inactive, may be a ques- 
tion, and may depend on the circumstances, and on 
the character of the interference; — ^we have no such 
question here. But in the case of Lady Dimmore 
effect is said to have been given to something of that 
kind as sufficient to prevent the completion of the con- 
tract; that was a very peculiar case. In the first place, 
the correspondence there was not between the princi- 
pals directly; there was an interposed person acting 
in some respects for both. In the second place, the 
two letters from the same party were received at the 
same time, the second undoing what the first proposed 
to do; and it appears to have been held that both were 
to be regarded as one writing, — ^the second letter as a 
postscript to the first, — ^and that so regarding them, 
the construction of the writing, taken as a whole, was 
hostile to the idea of a contract. But where there is 
no such postscript, no question as to the writing which 
is to be taken as the answer to the offer, no interference 
by the acceptor to undo or explain what he has already 
done, — ^when he has given away his written acceptance 
to that messenger to whom he was invited or authorized 
to intrust it, and has done so not for the purpose of 
being retained as for himself, but for the opposite 
purpose of being held for the offerer until given into 
his own hands, when that purpose has never been de- 
parted from, I think that we are out of the case of 
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Lady Dimmore, and of any principle on which that 
decision can be held to have proceeded. 

^'These are the grounds on which I think that if 
the offer of 26th November is to be regarded as free 
from any condition except the implied condition of 
accepting, the acceptance posted on 1st December, 
must be held to have completed the contract, and that 
the letter of recall, which was in due course received 
the day after the acceptance had been posted, did not 
interrupt the completion of the contract, although 
the recall may have been posted before the acceptance 
was posted, or may have been received before the 
acceptance was received/' 

The question of a contract made by telegraph was 
considered by the Supreme Court of Massachusetts 
in Brauer vs. Shaw.*^ In this case, an offer by the de- 
fendant to let cattle space in a steamship, subject to 
prompt reply was wired at 1130 a. m. and received 
by plaintiff at 12:16 p. m. At 1228 p. m. plamtiff 
tel^raphed an acceptance, which did not reach 
defendant till 120 p. m. and in the meantime at 1 
p. m., the latter wired a revocation, which plaintiff 
received at 1 :43 p. m. It was held that the defendants 
were bound, the comrt saying in part; ^'If, then, the 
offer was outstanding when it was accepted the con- 
tract was made. But the offer was outstanding. At 
the time when the acceptance was received, even the 
revocation of the offer had not been received. It 
seems to us a reasonable requirement that, to disable 
the plaintiffs from accepting their offer, the defendants 
should bring home to them the actual notice that it 
had been revoked. By their choice and act, they 
brought about a relation between themselves and the 

»• 46 N. E., 617. 
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plaintiffs, which the plaintiffs could turn into a contract 
by an act on their part, and authorized the plaintiffs 
to understand and to assume that that relation existed. 
When the plaintiffs acted in good faith on the assump- 
tion the defendants could not complain. Knowingly 
to lead a person reasonably to suppose that you offer, 
and to offer, are the same thing. The offer must be 
made before the acceptance, and it does not matter 
whether it is made a longer or a shorter time before, if, 
by its express or implied terms, it is outstanding at 
the time of the acceptance. Whether much or little 
time has intervened, it reaches forward to the moment 
of the acceptance and speaks then. It would be mon- 
strous to allow an inconsistent act of the offerer, 
not known or brought to the notice of the offeree, 
to affect the making of the contract." 

Section 19. Situs of the Making op the Contract. 

The situs of a contract, or the locus contractus is 
not necessarily a single place, but may consist of one 
place for one purpose, and another place for another 
purpose. ''The truth is that a contract in its entirety 
is made up of many different elements, each of which 
may be the subject of separate judicial investigation. 
Some of these may be express, others implied; some 
may depend for their effect solely upon the intention 
of the parties, while the effect of others is to be deter- 
mined by law and policy, without regard to the parties 
intention.'' " 

The five important elements each of which may 
have a separate situs, are the making of the contract, 
the performance, the consideration, the interpretation, 
and the remedy. 

** Minor's Conflict of Laws^ Section 154. 
Vol. III.— 4. 
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The situs of the making of a contract is the place 
where the last act takes place which renders the 
contract binding. 

The question of the proper situs of each of these 
elements, and the laws which will govern in questions 
affecting each will be taken up under the subject of 
Conflict of Laws^ and, therefore, to save repetition 
will not be discussed at this place. 

» Volume XII, Subject 39. 



Chapter IV. 
THE STATUTE OF FRAUDS. 

Section 20. The Statute and its Purpose. 

The term "Statute of Frauds'' is the name gener- 
ally applied to those statutes, existing in England 
and the different states, requiring contracts on certain 
subjects to be in writing. The original statute of 
frauds was entitled ''An Act for Prevention of Frauds 
and Perjuries,'' and was enacted in 1676. The text 
of this act can be found in Appendix to Volume I. 
The purpose of this act was thus set out in its opening 
sentences: "For prevention of many fraudulent prac- 
tices, which are commonly endeavored to be upheld 
by perjury and subornation of perjury.*' From this 
arose its name, the reason for which is not always 
perceived by the beginner in the law. 

The provisions of the original statute were very 
nimierous, but only two sections, the fourth and the 
seventeenth, have been at all generally re-adopted in 
the states of this country. 

Section 21. Difference in the Wording of the 
Statute in Different States. 

It is impossible to describe in detail the exact 
wording of the statutes of fraud in each of the states. 
Two important differences must be noted at the outset 
however. Some states only re-enact the fourth section 
of the original statute, while others re-enact both the 
fourth and the seventeenth. 

The second difference goes to the effect of the 
failure to reduce the contracts covered by the statute 

61 
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to writiiig. The origiDal statute merely provided 
that ''no action shall be brought/' unless the contracts 
of the classes mentioned were in writing, and this form 
of expression has been followed in the large majority 
of the states. The effect of such a wording is to make 
the act apply not to the right, but merely to the remedy. 
The con^ct is good, but the courts will not enforce it. 
If the contract comes into the case only collaterally 
it may be relied on and proved.* In a few states* 
the statutes expressly provide that certain contracts 
shall be void unless in writing and under such cir- 
cumstances, an oral contract of any of the classes cov- 
ered would be absolutely without effect. 

Secjtion 22. What Constitutes SuFFiaENT Writ- 
ing. 

The various statutes of frauds do not necessarily 
require a formal contract, but permit a memorandum 
of the contract signed by the party to be charged 
thereby. Any memorandum, however, informal, is 
adequate if the agreement is stated with sufficient 
clearness.* In McManus vs. Boston,^ it was held that 
the record of a board of street commissioners acting 
on a subject over which it had power was a sufficient 
memorandum, within the statute of frauds, the Court 
saying that: ''The recorded vote of a Corporation, 
or of a Committee acting upon a subject over which the 
Committee has power is a sufficient memorandum." ^ 

> 20 Cyc, 279; Crawford vb. Jones, ' Citing Chase vs. Lowell, 7 Gray, 

54 Ala., 459; Michels vs. West 33: Johnson vs. Sodty, 11 

109 HI. App., 418. Allen, 407; Townsend vs. Har- 

* E. g., Wisconsin and Missouri. ST^^^^* ^^^ Mass., 325, 335; 
' Davenport First Presb. Church Tufts vs. Mining Co., 14 AUen; 

vs. Swanson, 100 111. App., 39; Argus Co. vs. Mayor, etc., of 

Lash vs. Parlin, 78 Mo., 391; City of Albany, 55 N. Y., 495; 

Simonson vs. iussick, 4 Daly, Grimes vs. Hamilton Co., 37 

143. Iowa, 290; Marder vs. Champ- 

• 171 Maas,, 162; 50 N. E., 607. lin, 17 R. I., 423; 22 AU,, 938; 

Browne, St. Francis, Sec. 346, 
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The requirement for a memorandum may also be 
fulfilled by a bill or note. In Work vs, Cbwhick,* the 
defense set up was the statute of Frauds. The evidence 
on the question whether any memorandum in writing 
(such as required by the Statute of Frauds at the time 
of the bid) was made and signed by appellant, showed 
that inmtiediately after the land in controversy was 
bid off by appellant, the administrator, the auctioneers 
and the appellant went to the office of Mr. Gallan, who 
was doing the writing touching the sale made that day, 
and Callan proceeded to prepare a deed of the premises 
to appellant, which was signed by the administrator 
and left by him in Gallan's hands, to be handed to 
appellant when she should have signed the notes and 
the surety should have signed it, and when she should 
have signed the mortgage; and appellant, at the same 
time, signed a note for the amount bid, and that was 
left in Callan's hands. The business was not con- 
summated, for the reason that appellant was not at 
that time ready to produce the personal security to 
sign the note. Afterwards, she never brought forward 
any personal surety, nor in any other way did she 
complete the purchase. 

The note thus drawn up at Callan's office, and 
signed by appellant, recited that she promised to pay 
Cowhick, administrator, etc., ^'for land purchased by 
Elizabeth Work, this day, at administrator's sale, the 
sum of $480,'' etc. 

The deed signed by Cowhick and left with Callan 
described the land bid for fully. 

In its decision the Court said: '^These witnesses 
having testified in the presence of the coiut below; 
and the court having found for plaintiff, the majority 

• 81 m., 317. 
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of the court are not disposed to disturb the finding, 
and are of opinion that the proof shows that the 
requirements of the statute are shown to have complied 
with; that the making of the deed and signing of the 
note may very properly be regarded as one transac- 
tion/' 

A bond ^ or a receipt for money,* may also be a 
sufficient memorandum. 

A written acceptance of an oral offer may chaige 
the acceptor,* and on the other hand if a written offer 
is orally accepted the party making the offer may be 
bound.*® Even a letter" or a telegram" may be a 
sufficient memorandum. An auctioneer's," or a bank- 
er's *^ memorandum is sufficient to bind both parties. 

The memorandum must state the contract with 
such certainty that its terms can be ascertained there- 
from, either directly or indirectly." A memorandmn 
of a sale of land at auction is sufficient which contains 
the names of the vendor and the purchaser, the terms 
of the sale, the amount bid and paid, and a description 
of the land sufficient to enable the purchaser from the 
surrounding facts to identify and locate it." 

The parties must be shown in the memorandum, 
they cannot be left to be identified by parol." 

All different statutes of frauds require the contract 
to be signed by the party to be bound thereby, or his 
agent. A party not signing the memorandum cannot 

» Cox VB. Cox, Peck, 443. 

• Williams vs. Morris, 95 U. S., 444; 

Gordon vs. Collett, 102 N. O., 
632-9 S. E., 486. 

• Troy Fertilizer Co. vs. Logan, 90 

^.,619. 
" Howe vs. Watson, 179 Mass., 30, 

60 N. E., 415; McDonald vs. 

Femold, 68 N. H., 171. 
^ Linsley vs. Tibbals, 40 Conn., 

522. 
» Brooks vs. Miller, 103 Ga., 712; 

Wills vs. Roes, 77 Ind., 1. 



" Doty vs. WUder, 150 lU., 407; 

Cleaves vs. Foss. 4 Me., 1. 
^« Williams vs. Woods, 16 Md., 220. 
" Eppich vs. aifford, 6 Gal., 493; 

In re Robinson, 142 Gal., 152; 

Turner vs. Lorillard Co., 100 

Ga., 645, 28 S. E., 383. 
^ Springer vs. Klensorge, 83 Mo., 

152. 
*' Nichols vs. Johnson, 10 Oonn., 

192. 



STATUTE OF FRAUDS. 55 

be charged on the contract; but in England and 
generally in the United States, the only signature 
made necessary by the statute is that of the party 
against whom the contract is sought to be enforced.^' 

Section 23. The Fourth Section. 

The text of the fourth section of the original 
Statute of Frauds is as follows: *^And be it further 
enacted by the authority aforesaid, That from and 
after the said four and twentieth day of June no action 
shall be brought whereby to charge any executor or 
administrator upon any special promise, to answer 
damages out of his own estate; (2) or whereby to charge 
the defendant upon any special promise to answer 
for the debt, default or miscarriages of another person; 
(3) or to charge any person upon any agreement made 
upon consideration of marriage ; (4) or upon any contract 
or sale of lands, tenements or hereditaments, or any 
interest in or concerning them; (5) or upon any agree- 
ment that is not to be performed within the space of 
one year from the making thereof; (6) unless the agree- 
ment upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and 
signed by the party to be charged therewith, or some 
other person thereimto by him lawfully authorized. '^ 

For purposes of comparison the corresponding 
sections of the Illinois statute are here added: ''Be 
it enacted by the People of the State of Illinois, repre- 
sented in the General Assembly, That no action shall 
be brought, whereby to charge any executor or admin- 
istrator upon any special promise to answer any debt, 
or damages out of his own estates, or whereby to 
charge the defendant upon any special promise to 

* Raphael yb. Hartman, 87 ID. 
App., 684: Dressd vs. Jordan, 
104 MasB., 407. 
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answer for the debt, default or miscarriage of another 
person, or to charge any person upon any agreement 
that is not to be performed within the space of one 
year from the making thereof unless the promise or 
agreement upon which such action shall be brought, 
or some memorandum or note thereof, shaU be in 
writing; and signed by the party to be charged there- 
with, or some other person thereunto by him lawfully 
authorized. 

'^No action shall be brought to charge any person 
upon any contract for the sale of lands, tenements 
or hereditaments or any interest in or concerning them, 
unless such contract or some memorandum or note 
thereof shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto 
by him lawfully authorized in writing, signed by such 
party. This section shall not apply to sales upon 
execution or by an officer or person pursuant to a decree 
or order of any court of record in this State.'' 

Section 24. PROBasE by Executor or Adminis- 
trator. 
The original Statute of Frauds and those of nearly 
all of the states include promises made by an executor 
or administrator, to answer damages out of his own 
estate, among the contracts which must be in writing 
in order to be enforceable. If an executor or admin- 
istrator had assets belonging to the estate of the de- 
ceased in his possession at the time the promise was 
made, he will be presumed to have made the promise 
with the intention of binding the estate, but if he had 
no such assets, he must be presumed to have intended 
to make a personal promise to pay, and such promise 
will be unenforceable if not in writing,** This is true 

» Pratt vs. Humphrey, 22 Conn., Pick, 97; Crews vb. Williams, 

317; Stebbins vs. Smith, 4 2 Bibb., 262, 
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even although a lien against the decedent's estate or 
some other advantage is lost through reliance upon 
such promise.'^ 

This provision of the statute only covers promises 
to pay debts of the decedent; debts contracted in the 
course of the administration of the estate are the per- 
sonal debts of the executor or administrator and he 
is liable therefor, although he will be given credit for 
all proper expenditures in the settlement of his ac- 
counts" 

Section 25. PROBasE to Answer for the Debt, 
Default or Miscarriage of Another. 

The second class of promises which the fourth 
section of the original statute required to be in writing 
were those to answer for the debt, default or miscar- 
riage of another person. In order for this statute to 
apply in the case of a promise of this character, it is 
necessary that there should be a legal and binding 
obligation to the party to whom the promise is made, 
from some third party.** It is the settled rule, that 
where the agreement to pay the debt of another is 
original and independent, it is not within the statute 
of frauds; and the agreement may be r^arded as 
original, and not within the statute, although it directly 
involves the interests of or concerns a third party, or 
may relate to an act, or the performance thereof, by 
one not a party to the contract.** 

This provision of the statute has never been held 

» McEeany. App., 500:40 N. E., 383; Jeffer- 

^ Long VB. Rodman, 58 Ind., 58; aon vs. Hunt, 2 Allen, 417; 

Bftker vb. Fuller, 61 Me., 152; Stewart vb. Patton, 65 No. 

Wales vs. Stuart, 115 N. Y., App^21; Denton vs. Jackson, 



638; 21 N. E., 1027. 106 fll., 433. 

■ Buchanan vs. Moran, 67 Conn., " Resseter vs. Waterman, 15 lU., 

83; Booe vs HinUe, 18 Ind. 169. 
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to apply in the case of recognizances; ^ but it does in- 
clude promises to answer for tjie liability of a third 
party arising in tort * 

If credit is given in the first place to the promisor, 
the contract to pay is not within the scope of the 
statute, even although the thing of value, which was 
the consideration for the promise went to a third party; 
but if the party giving the thing of the value makes 
a chaige against the promisor and the party receiving 
the property, then the agreement of the promisor is a 
collateral one, and must be in writing.** 

K anything of value is given to the promisor for 
his promise the contract is not one within the statute.'^ 

Many of the important cases on the subject as 
to what contracts are, and what contracts are not, 
within the scope of this provision, are well summed up 
in the decision in the case of Voris vs. Star City Building 
and Loan Association" in the following words: 

^'The first objection urged to the complaint is well 
taken, if the promise or guaranty of appellant was 
made for the benefit of a third person, for then it 
would come within the express inhibition of the statute 
of frauds and perjuries. If, however, it was a promise 
or guaranty made for the benefit of the appellant, it 
must be considered as an original promise, and binding. 
In Beaty vs. Grim, 18 Ind., 131, it was held that an 
agreement made by the sellers of a contract for the 
delivery of hogs in reference to the performance by 
them of its stipulations, in the event of the failure of 
the original contracting parties, was not within the 
statute of frauds, and could be enforced. And so a 

»• Gay V8. State, 7 Kan., 394. 487; Bany vb. Law, 89 Fed., 

** H^es vs. Burkham, 61 Ind., 130; 582. 

Baker vs. Morris, 33 Kan., 580. ^ Harding vs. Jasper, 14 Gal., 642. 

*• Schoenfdd vs. Brown, 78 HI., ^ 20 Ind. App., 630; 50 N. E., 779. 
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verbal guaranty of a note that it is genuine, and its 
maker able to pay it, made by the assignor to the as- 
signee at the time of the assignment and delivery, 
based upon a sufficient consideration, is a binding 
and valid obligation. King vs. Sununitt, 73 Ind., 312. 
The point we are now discussii% is clearly and forcibly 
stated in Board of Com'rs of Gibson Co. vs. Cincinnati 
Steam-Heating Co., 128 Ind., 241, 27 N. E. 612, by 
Elliott, J., as follows: 'Where the owner of property 
undertakes to pay for work and materials to be subse- 
quently done and furnished by a sub-contractor in 
order to secure the completion of a building, where the 
principal contractor has failed to carry on the work, 
the promise is an original one, and not within the 
statute of frauds. This principle is intrinsically just, 
and its enforcement does not in the slightest degree 
tend to the mischief the statute of frauds and perjuries 
was intended to prevent.' In Emerson vs. Slater, 22 
How 43, the Supreme Court of the United States said: 
'But whenever the main purpose of the promisor is 
not to answer for another, but to subserve some pecimi- 
ary or business purpose of his own, involving either a 
benefit to himself or damage to the other contracting 
party, his promise is not within the statute, although 
it may be in form a promise to pay the debt of another, 
and although the performance of it may incidentally 
extinguish that liability.' In Horn vs. Bray, 51 Ind., 
555, it was held that ^Where a party who is surety for 
the maker of a note procures others to sign as sureties, 
by promising to indemnify them and save them harm- 
less, such promise is an original imdertaking, not within 
the statute of frauds, and may be proved by parol.' 
It has been held in New York that where a third party 
represented that the note of another was good, that it 
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would be paid at maturity^ that he would guaranty 
that it would be paid at maturity, and it proved that 
it was not good, and was not paid at matiuity, such 
guaranty was an original promise, and could be en- 
forced. Bruce vs. Burr, 67 N. Y., 237. In some 
jurisdictions it is held to be a presumption of law that, 
if any direct benefit to the promisor is the object 
sought to be obtained by his promise, he must be 
understood to intend an original undertaking, which 
is not within the statute. Westmoreland vs. Porter, 
75 Ala., 452; Chapline vs. Atkinson, 45 Ark., 67; 
Lerch vs. Gallup, 67 Cal., 595; 8 Pac, 322. 

'Trom a review of many authorities, gathered 
from a number of the states, we feel fully justified in 
saying that, wherever there is in existence an obligation 
on the part of another, a promise to perform that 
obligation, if he does not, or to guaranty his perform- 
ance, is not within the statute of frauds, if it is made 
upon a new consideration inuring to the benefit of the 
promisor, although the former obligation is not extin- 
guished, provided the chief purpose of the promisor 
is to obtain a benefit to himself. Thornton vs. Wil- 
liams, 71 Ala., 555; Westmoreland vs. Porter, supra; 
Chapline vs. Atkinson, supra; Lerch vs. Gallup, supra; 
Williamson vs. Hill, 3 Mackey, 100; Mathers vs. Carter, 
7 111., App. 225; Borchsenius vs. Canutson, 100 111., 
82; Clifford vs. Luhring, 69 HI., 401; Powers vs. 
Rankin, 114 HI., 52, 29 N. E. 185; Fears vs. Story, 
131 Mass., 249; Fitzgerald vs. Morrisey, 14 Neb., 
198, 15 N. W. 233; Whitehurst vs. Hyman, 90 N. C, 
487; Jefferson Co. vs. Slagle, 66 Pa. St. 202; Merriman 
vs. McManus, 102 Pa. St. 102; Railroad Co. vs. 
Houston, 86 Tenn., 224, 2 S. W. 36; Muller vs. Riviere, 
69 Tex., 640; Spann vs. Cochran, 63 Tex., 240. See 



STATUTE OF FRAUDS. 61 

also 1 Daniel Neg. Inst., Sec. 739a; 2 Daniel, Neg. 
Inst., Sec. 1761-1763; Bell bd. Dagg., 60 N. Y., 528; 
Ross vs. Terry, 63 N- Y., 613; Malone vs. Keener, 44 
Ps. St. 107; Huntington vs. Wellington, 12 Mich., 10; 
Brown vs. Curtiss, 2 N. Y., 225; Cardell vs. McNiel, 
21 N. Y., 336; Fowler vs. Qearwater, 35 Barb., 143; 
Dauber vs. Backney, 38 Barb., 432; Bruce vs. Burr, 
supra. How much more forcibly must the rule an- 
nounced apply if the promise or guaranty is mad^ where 
there is no valid or binding obligation, as in this case. 
Here the sole benefit arising from appellant's promise 
or guaranty inured to him. It could hot, in the 
very nature of things, inure to the township, the pay- 
ment of whose pretended and fraudulent warrants were 
guaranteed, for the township was not bound by them. 
'In the case before us, appellant's promise was 
to answer for a pretended debt of another, which was 
not enforceable, which in fact was void, and no debt 
at all, and hence it was not a promise to answer for the 
debt of another, but by the promise the appellant 
became the original debtor, and the obligation became 
his own. King vs. Summitt, supra. Another principal 
which clearly takes appellant's promise without the 
statute is that the person or party for whom the promise 
was made was not liable on the pretended warrants. 
See Downey vs. Hinchman, 25 Ind., 453; Crosby vs. 
Jeroloman, 37 Ind., 264; Ellison vs. Wisehart, 29 Ind., 
315; it was said: 'The general rule running through 
almost all the cases is that, if the third person is not 
liable, then the undertaking is not within the statute. 
This doctrine is exemplified in the great number of 
cases which hold that a promise to answer for the debt 
or default of an infant or feme covert is not within the 
statute, because there is no third person bound.' 
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Board of Comers of GibsDa Co. vs. Cincinnati Steam 
Heating Co.^ supra; Keesling vs. Frazier, 119 Ind.^ 
185; 21 N. E., 552; Shaffer vs. Ryan, 84 Ind., 140; 
King vs. Summitt, supra. 

''Appellant's second contention, that the contract 
between appellee and himself was ultra vires and void, 
as shown by the complaint, cannot in our judgment, 
be maintained. In plain, appellant insists that, though 
he made the contract pleaded, and the appellee was 
induced* to invest its money on the fraudulent repre- 
sentations and promises made by him and the contract 
inured to his sole benefit and he received from appellee 
nearly $3,000 of its money, he is entitled to avoid the 
performance of the contract on his part, on the ground 
that the appellee had no authority to make the con- 
tract. This would be a most monstrous and inequitable 
doctrine, and one which the courts will not lend their 
aid to uphold. The law delights in equity, and courts 
seek to apply both the broad and wholesome rules of 
equity as well as the less exacting rigors of the law. 
A national bank is not authorized to loan its money 
upon mortgage security; yet, if its cashier or other 
officers make such a loan, the bank may compel the 
borrower to pay the debt thus creat^. Notwith- 
standing the loan thus made was in direct violation 
of a statute, yet a debt would be created and could 
be enforced. Bank vs. Matthews, 98 U. S., 621. 
Here appellant has had the benefit of his contract with 
appellee. The contract was fully performed. He 
received from appellee a large sum of money on the 
contract, and now he cannot be heard to say that 
such a contract, and its performance were not within 
the legitimate powers of the corporation, or that they 
were not authorized or acquiesced in by appellee cor- 
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poration. 2 Beach Pri. Cor., p. 702, par. 424; Sedg. 
St. & Const. Law, 73; Whitney Arms Co. vs. Barlow, 
63 N. Y., 70; Ex parte Chippendale, 4, De. Gex. M. A. 
G. 19; In re National Permanent Bldg. Soc. 5, Ch. 
App. 309; In re Cork & Y. Ry. Co., 4 Ch., App. 748; 
Fishmongers Co. vs. Robertson, 5 Man., & G. 131; 
De Groff vs. Thread Co., 21 N. Y., 124; Bank vs. 
Whitney, 103 U. S., 99; Match Co. vs. Roeber, 106 
N. Y., 473; 13 N. E. 419; Navigation Co. vs. Weed, 
17 Barb., 378; Leavitt vs. Pell, 27 Barb., 322; Oil Co. 
vs. Scofield, 16 App. N. C, 372; Oil Creek & A. R. R. 
Co. vs. Pennsylvania Transp. Co., 83 Pa. St. 160; 
Ehrman vs. Insurance Co., 35 Ohio St., 324; Railway 
Co. vs. Derkes, 103 Ind., 529, 3 N. E., 239; State Board 
of Agriculture vs. Citizens' St. Ry. Co., 47 Ind., 407; 
Sturgeon vs. Board, 65 Ind., 302; Poock vs. Association, 
71 Ind., 357. Another rule which antagonizes appel- 
lant's contention is that one who deals with a corpora- 
tion is presimied to know the powers and limitations 
of its authority, and hence is estopped to plead its 
want of authority. 2 Beach, Priv. Corp., P. 703, Sec. 
424; Pearce vs. Railroad Co., 21 How., 441; Alexander 
vs. Cauldwell, 83 N. Y., 480; Davis vs. Raiboad Co., 
131 Mass., 258; Downing vs. Road Co., 40 N. H., 230. 
In Kelly vs. Association, 64 Ala., 503, it was said: 
'The loan to appellate may have been in conformity to, 
or it may have been in contravention of, the by-laws 
of the association, but it was not ultra vires. The 
by-laws oT a corporation are not enforced by avoiding 
contracts made in violation of them.' The case of 
Poock vs. Association, supra, is directly inpoint here. 
In that case. Wood, J., speaking for the coiut, said: 
'If it were conceded, as counsel claim, that appellee 
exceeded its authority in making the loan and taking 
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the note in sniti it does not follow that the note should 
not and cannot be enforced against the makers. Ap- 
pellants (sureties on the notes) were under no incapacity 
to borrow and give their note for the amount of the 
loan, and their unwillingness to pay, according to 
their promise, cannot be justified under a plea that the 
lender had no right to give the credit. The law may 
have its reproaches, but this is not one of them/ 
Citing State Board of Agriculture vs. Citizens' St. Ry. 
Co., supra; Bank vs. Matthews, supra. Here appellant 
was under no legal disability or incapacitated from 
entering into the contract he made with appellee, and 
hence, under the authorities, he cannot avoid liability 
on the pretense that appellee had no right or authority 
to enter into the contract with him. The demurrers 
to the several paragraphs of the complaint were 
properly overruled. '^ 

Section 26. Agreements Made in Consideration 
OF Marriage. 

Another class of agreements required to be in 
writing are those made in consideration of marriage* 
This provision was at first construed in England to 
include mutual promises to marry;" but this view 
was soon abandoned in England and has never been 
adopted in this country.*^ Any other promise, how- 
ever, upon consideration of marriage, except such 
mutual promises of marriage, are within the scope of 
the statute. In an Illinois case,'^ the Court held that 
a promise to give one a certain amount of money by 
will if she would marry a certain suitor and refrain 

» Philpot vs. Wallett, Freem., 641. ■" Austin vs. Euehn, 111 m. App., 

^ dsA vs. Pendleton, 2 Conn., 506: affirmed, 211, Dl. 113; 71 

495; Short vs. Stotts, 58 Ind., N. £., 841. 

29; Ogden vs .Ogden, 1 Bland, 
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from marrying another, and subsequent contracts 
which were the outgrowth of such promise, were within 
Section 1 of the (Illinois) statute of frauds, and there- 
fore unenforceable unless in writing. 

Section 27. Contracts for the Sale of Land on 
ANY Interest Therein. 

The most important contracts required by the 
statute of frauds to be in writing are those for the 
sale or transfer of land or any interest in or concerning 
them. 

These provisions of the statute are very broad and 
include not only such transactions as pass the fee, but 
also those affecting a smaller interest. In the statutes 
of many of the states, as well as in the original statute, 
all interests for less than a certain term (generally one 
or three years) are excepted from the operation of the 
statute." 

The statutes of many of the states also except 
transfers under order of a court, such as by sheriffs' 
or masters' sales." 

The statute of frauds has no application to the 
dedication of land to the public to be used as a street, 
or for any other purpose.** In Mann vs. Bergman," 
the Court held : 

'^There is no controversy as to the facts in this 
case; and the only question presented for decision is 
whether or not the appellant is estopped, by reason of 
his having exhibited a plat to the appellee at the time 
of the purchase of said premises, upon which was 
designated said street of Meadow Lane, and by reason 

* See Statutes of particular State. " For a treatment of transfer by 
" Fulton vs. Moore, 25 Pa. St., 468; dedication, see subject of Real 

Watson vs. Violett, 2 Div., Property. 

332; Remington vs. Linthi- * 203 III., ^; 67 N, E., 814. 

cum, 14 Pet., 84. 

Vol III.— 6. 
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of the representation made by him to appellee that said 
plat would be filed for record, and said street estab- 
lished upon the west side, and contiguous to the pro- 
perty of appellee, from replatting said premises in such 
manner as to deprive the property of appellee of the 
advantage of said street. We are of opinion he is. 
At the time appellee purchased said premises it was 
agreed that until the plat was filed for record the appel- 
lant should pay the taxes upon the entire tract, and 
appellee should pay his proportion thereof to appellant, 
and the appellant gave to appellee a receipt for his 
share of 1899, which designated the property as lot 
16 in block 3 in Mann's addition to Rogers Park; the 
description of the premises purchased by appellee, 
according to the plat, which was a recognition by the 
appellant of said plat. Otis vs. People, 196 HI., 542, 
63 N. E., 1053. The law is well settled that where 
the owner of land subdivides the same, and sells lots 
with reference to a plat which shows the streets and al- 
leys of such subdivision, he is estopped to deny the 
existence of said streets and alleys, and a purchaser 
of lots in said subdivision is entitled to have the sub- 
division remain open for the use of his property and the 
use of the public. Earll vs. City of Chicago, 136 HI., 
277, 26 N. E. 370; Russell vs. City of Lincohi, 200 111., 
511, 65, N. E. 1088; Thompson vs. Maloney, 199 HI., 
276, 65, N. E. 236. In such case an implied dedication 
arises by operation of law, founded upon the doctrine 
of equitable estoppel. Elliott on Roads and Streets 
(2nd Edt), Sec. 123. The premises were vacant at 
the time they were purchased by appellee, and the 
deed clearly refers to a plat, as the property is described 
as being bounded upon the south and east by a 16-foot 
alley; and it was proper to identify by parol evidence 
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the plat referred to, and to show the purchase was made 
with reference thereto, not with a view to change the 
deed, but to show the cireumstances under which the 
property was purchased, and that the conduct of the 
appellant was such at that time as to estop him from 
afterwards saying that said street was not dedicated 
to the use of appellee's property and public. Zearing 
vs. Raber, 74 HI., 409. The dedication of a street is 
not within the statute of frauds. It may be evinced 
by acts and declarations, without any writing. Alden 
Coal Co. vs. Challis, 200 111., 65 N. E. 665.'' 

The statute of frauds, also, does not apply to the 
case of land taken under the right of eminent domain.'* 

Mortgages cannot be created by parol." Equity, 
however, has the power to reform an instrument and 
declare what appears on its face to be a deed to be in 
reality a mortgage." 

Trees and thoise crops of the character known as 
fructus naturales** are reality and can only pass by 
writing. Fructus industriales, or those crops which 
are raised by yearly labor, are personal property and 
can pass by parol.^ 

Buildhigs annexed to the soil are reality," but 
those not permanently affixed are not." 

When land is conveyed neither the possession, nor 
the right to the use of the land can be reserved by 
parol,^' but growing crops may." 

Leases for less than three years are excluded 

» Embury vs. Conner, 3 N. Y., 611. « Hogsett vs. Ellis, 17 Mich., 361; 

" Richardflon vs. Johnson, 41 Wis., Brown vs. Roland, 92 Tex., 64, 

100. 463 W., 796. 

" Tajlor vs. Luther, 23 Fed. Cas. ^ Keyser vs. Sunapee School Dis- 

No. 13. 796. trict, No. 8: 36 N. H., 477. 

* See subject of Real Property. *■ Grouse vs. FTothingbam, 97 N. 

• Davis vs. McFarlane, 37 Cal., 634; Y., 105. 

Shcny vs. Pickcn, 10 Ind., 376. *• Flynt vs. Conrad, 61 N. C, 190; 

Blackenstoss vs. Stohler, 33 
Pa. St., 251. 
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from the scope of the English statute, which per- 
iod is made one year in the statutes of some of 
the states." The statutes never applies to tenancies 
at will,** nor to tenancies from year to year.*^ In 
most states it is held that any oral lease will create 
a tenancy at will, and that upon entry and payment 
of the &:st installment of rent this will become a 
tenancy from year to year.** 

Tenants who enter into possession of demised 
premises under a void lease become tenants from year 
to year from the time of their entry, and the time of 
termination of their tenancy is not governed by the 
designation in the lease of the time in the year \dien 
the term shall expire,** 

Easements of all kinds are covered by the statute 
and can only be created by writing.** The creation of 
easements, in fact, was required to be in writing even 
before the passage of the statute of frauds it being a 
maxim of the conunon law that "incorporeal heredita- 
ments lie in grant.'' 

A revocable license to be exercised on the grantor's 
land may be granted by parol.** A license is a per- 
mission or authority to enter the land and do certain 
acts or series of acts, the parties not intending to 
convey any interest in the land; and it is well settled 
that su6h a license need not be in writing, under the 
statute of frauds. Thus a license to enter land to and 

*• E. G., Illinois. " Hunkett vs. Meredith, 77 8. W., 

^ Smalley vs. Mitchell, 110 Mich., 600; Dillon vs. Croak, 11 Bush., 

650. 321; Cook vs. Steams, 11 

«^ Brown vs. Kayser, 60 Wis., 1; Mass., 533. 

18N.W.,623. « CoUins Co. vs. Marcy, 25 Conn., 

^ Ridgley vs. Stillwell. 28 Mo., 400; 242; Sovereign vs. Ortmann, 

Bluementhal vs. BloomiM- 47 Mich., 181, 10 N. W., 191; 

dale. 100 N. Y., 558; 3 N. K, Miller vs. Auburn, etc., R. Co., 

292. 6 HiU, 61. 
• Condert vs. Cohn, 118 N. Y., 309; 

23 N. E., 298, 7 L. A., 69. 
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cut timber, or to gather the growing crops, is valid, 
though not in writing." So an agreement jfor a seat 
in a theater or other place of amusement, is a license 
merely." So, ordinarily, an agreement for lodgings 
in a hotel or boarding-house, though the rooms the 
boarder is to occupy are designated, does not create 
an interest in land, but is merely a license." Again 
an oral agreement to permit the use of a hall for 
dancing parties on the afternoons of four specified 
holidays, at a stipulated price for each afternoon, 
where the key is retained by the owner, who opens, 
lights and closes the hall on the dates mentioned, con- 
stitutes a license to use the hall, and not a contract 
for the sale of an interest in land, within the statute 
of frauds." If however, the license is an irrevocable 
one for a period of more than one year it must be in 
writing." 

The transfer of mere possessory rights may be 
carried out by mere change of possession without 
writing; and it has been held that the possession of 
successive adverse holders can be connected so as to 
make up the statutory period necessary to bar the true 
owner even though no deed passed between them." 

Equitable interests can neither be assigned," nor 
surrendered by parol." 

A voidable or unenforceable deed is not made valid 
by an oral confirmation or ratification." A contract 
entered into between a person desiring to purchase 

" Whitmanh vs. Walker, I Mete, " De Montagne vs. fiacharach, 183 

313. Mass., 256, 63 N. E., 435. 

* McCrea vs. Marsh, 12 Gray, 211; "20 Cyc, 221; Thompason vs. 

Burton vs. Scherpf, 1 Allen, Ditton, 69 S. W., 641. 

133. " Darling vs. Butler, 45 Fed., 332; 

** White vs. Maynard, 111 Mass., 10 L. R. A., 469; Hogg vs. 

250. Wilkins, 1 Grant, 67. 

•• Johnson vs. Wilkinson, 139 Mass., * Millard vs. Hathaway, 27 Gal., 

3, 29 N. £., 62. 119. 

« Price vs. Hart, 29 Mo., 171. 
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land and one who claims ownership of the same^ which 
recites that title to such land is in a third person, and 
in which contract such claimant does not assume to 
act as agent for such third person, but agrees only to 
procure from him a deed to such land, is not under the 
statute of frauds, a sufficient contract of sale by such 
third person, even though he knew of and orally 
assented to the maJdng of the same.*' 

Resulting and constructive trusts are expressly 
excepted from the operation of the statute,* but any 
other trust must be created by writing.** In Godschalck 
vs. Fulner,** the Court said on this point: "Section 
9 of the statute of frauds*(Rev. St., c. 69) provides 
'that all declarations or creations of trusts or confidence 
of any lands, tenements or hereditaments shall be mani- 
fested and proved by some writing signed by the 
party who is by law enabled to declare such trust 
* * * or else they shall be utterly void and of no 
effect.' We have uniformly held that agreements like 
that set up in this bill are, under that section, null 
and void, unless manifested or proved by some writing 
signed by the trustee. There is no such proof in this 
record. It is true resulting trusts, or those created 
by construction, implication, or operation of law, need 
not be in writing, but may be proved by parol. But 
we have also held that, where there is an express trust, 
there cannot be a resulting or implied trust. Stevenson 
vs. Crappnell, 114 HI., 19, 28, N. E. 379; Kingsbury 
vs. Bumside, 58 111., 310. 

''It is said by counsel for appellant that if one pro- 
cures a conveyance to himself, and promises to recovery 

*> Deiderick vs. Alexander, 58 Kan., ** Gallagher vs. Man, 50 Cal., 23; 

56, 48 O. ac., 594. Thompson vs. Elliott, 28 bd., 

*" See text of Statute in Appendix 55. 

O, Volume I. •• 176 HI., 64, 51 N. E., 852. 
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to another, and afterwards refuses to do so, he cannot 
set up the statute of frauds. This proposition is true, 
the reason being that the title in such case is obtained 
by fraud and imposition. But here the bill expressly 
states that the title was taken in the name of Ruben 
H. Fulmer, by and with the complainant's consent, to 
be held by him until she paid ofiF the $1,500 lien. 

''The case is reargued with much earnestness upon 
the theory that the bill is one to enforce the specific 
performance of a contract, and the well-known rule 
that courts of equity will enforce a specific performance 
within the statute of frauds, when the parol agreement 
has been partly carried into execution, is quoted and 
relied upon. The doctrine is not only firmly estab- 
lished, but rests upon sound reason and justice. That 
principle, however, has no application to an action 
to compel the execution of an express trust.'' 

The following agreements have been held valid 
although not in writing; not to make a certain use of 
land;** not to sell land for less that a certain sum;** 
to act as agent for another in buying ^ or selling** 
land, or to devise real estate.** 

Section 28. Agreements not to be Performed 
WiTraN One Year. 

The remaining class of agreements covered by 
the fourth section of the statute of frauds are those 
which are not to be performed within a year from the 
making thereof. For an agreement to come imder 
this provision it must be absolutely impossible for the 
agreement to be performed within the year. If there 
is a chance for the performance within this time, no 

« Pierce V8. Woodward, 6 Pick, 206. « Permiflon, Ramsey, 41 Ind., 511. 

• Pitman vs. Hodge, 67 N. H., 101. • WaDaoe vb. Rappleye, 103 Hi., 

« Hannan vs. Prentifi, 124 Mich., 229. 
417, 83, N. W., 102. 
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matter how small or how remote, the statute does not 
apply/" In Dougherty vs. Rosenberg " an oral agree- 
ment to pay an assessment when the promise recovered 
judgment against other parties, if the promise would 
altogether forbear to sue the promisor, was held to be 
valid because the judgment might be recovered within 
a year. In Scribner vs. Flagg Mfg. Co.,^ the Court 
held: ''The remaining question related to the statute 
of frauds, (Pub. St., C. 78, Sec. 1, CI. 5.) The defend- 
ant contends that the contract was not to be performed 
within one year, and, therefore, not being in writing 
and signed by the party to be charged is within the 
statute. There is nothing in the terms of the agree- 
ment to show that it was not to be performed within 
one year. The plaintiff was to receive 6 per cent, on 
all sales made to Eichler. The contract between 
Eichler and the defendant, so far as appears, was 
purely a personal one, and would have terminated by 
the death of Eichler. This might have happened 
within a year, and consequently the contract was not 
within the statutes. Peters vs. Inhabitants of West- 
boro, 19 Pick, 364; Lyon vs. King, 11 Mete., 411; 
Doyle vs. Dixon, 97 Mass., 208; Smerby vs. Buntin, 
118 Mass., 279, 286; Bartlett vs. River Corp., 151 
Mass., 433, 24 N. E. 780; Camig vs. Carr, 167 Mass., 
544, 46 N. E. 117, 35 L. R. A. 512; McGr^or vs. 
McGregor, 21 Q. B., Div. 424.'' 

In counting the time the year runs from the day 
the agreement is made, and not from the day when 
performance is to begin.^ A contract, however, 
requiring one year for performance will not be regarded 

» Standaid Ofl Co. vb. Denton, 24 »« 62 Cal., 32. 

Ky. L. Rep., 1581; 70 8. W., » 176 Mass., 636, 66 N. E., 603. 

282; Neal v«. Parker, 08 Bid.. » Sharp vs. Rhiel, 66 Mo., 97. 
264. 
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aa within the statute if there is no evidence by its 
terms that the year was to commence in the future.'* 

This provision of the statute has no relation to 
the subject matter of the contract. It is generally 
held not to apply in cases of contracts affecting real 
estate/' but there are decisions to the contrary .''• In 
some states oral promises to marry which are not to 
be fulfilled within a year are held to be covered by the 
statute," while in other states they are not.'® 

Oral agreements made to depend upon the happen- 
ing of a contingency are not within the statute if the 
contingency may happen within the year;'* nor does 
the statute apply in the case of a promise to continue 
to do something indefinitely, if either party has the 
right to terminate such contract before the expiration 
of a year.*® 

An oral agreement to refrain from doing some- 
thing, is likewise not within the scope of this provision 
of the statute. Such a promise can at most only con- 
tinue during the life time of the promisor, and this 
may come to an end before the termination of the 
year. An oral agreement, however, to refrain from 
doing a certain thing for a year from a future date, has 
been held invalid.®* 

Section 29. The Seventeenth Secjtion. 
The seventeenth section of the English statute 
of frauds provides that ''No contract for the sale of 

*« Spiflfue VB. Chastain, 68 Ind., " Blackburn vs. Mann, 85 HI., 222; 

376. Lawrenoe vs. Cooke, 56 Me., 

'• Sears vs. Smith, 3 Ck>lo., 287; 187. 

Stem vs. Nysonger, 69 Iowa, ** Alderman vs. Chester, 34 Ga., 

512. 152; Roberts vs. Rockbottom 

* Wheeler vs. Frankethal, 78 lU., Co., 7 Mete., 45. 

124; Wolf vs. Dozer, 22 Kan., • Greene vs. Harris, 9 R. L, 401; 

436. Warner vs. Texas, etc., K. Co., 

" Derby vs. Mever, 10 Fed., 241; 164, U. 8., 418. 

Umnan vs. Meyer, 85 HI., 222; » Higgins vs. GafBr, 65 Aik., 604, 



Oaxk vs. Reese, 267 ex. Civ. 47; 8. W., 8&. 

App., 619. 
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any goods, wares or merchandises, for the price of ten 
pounds sterling or upwards, shall be allowed to be good; 
except the buyer shall accept part of the goods so sold, 
and actually receive the same, or, give something in 
earnest to bind the bargain, or in part of pa3anent, or 
that some note or memorandum in writing be made 
and signed by the parties to be charged by such con- 
tract, or their agents thereunto lawfully authorized/' 
Similar provisions have been adopted in most, but not 
all, of the states. 

If no value is stated by the parties, the question 
as to whether the value exceeds fifty dollars (the limit 
in the American statutes) is one of fact for the jury." 
If the amount involved is uncertain at the time of the 
making of the contract and ultimately exceeds fifty 
dollars, the statute applies.®* Where several articles 
are sold together, the value of each of which, by itself, 
is less than fifty dollars, but which are of more than 
fifty dollars' value in the aggregate, the question 
whether there has been but one transaction, or a series 
of different transactions^ is one of fact. 

There is some uncertainty as to just what is 
included imder this section. ''The language of the 
English statute and the statutes of many of the United 
States is 'goods, wares, or merchandise.' The language 
in other states is 'personal property' and in yet others, 
'goods, chattels, or things in action.' These expres- 
sions are held in England, to include every kind of 
tangible, movable personal property, and in some of 
the United States, certain intangible personal property 
as weU."«* 

» Gerndt vb. Conradt, 117 Wis., 15. •« 20 Qyc, 243. 

» Kaufman vb. Fariey Mfg. Co., 78 

Iowa, 679; Brown vb. Sanborn, 

21 Minn., 402. 
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Promissory notes,'* bonds," other choses in action,'^ 
and corporate stock ^ are generally held to be within 
the statute in the United States, but not in England.'* 

An acceptance and receipt of part of the goods 
takes the contract out of the statute.*® What is a 
siifficient receipt and acceptance is considered by the 
Court in Jamison vs. Simon:" "This action was 
brought to recover damages alleged to have resulted 
to the plaintiffs by reason of the breach by the defend- 
ants of a contract for the sale of a certain lot of wool. 
The contract was oral, and no part of the price was 
paid. Under such circimistances the contract is by 
the statute declared to be invalid unless ^the buyer 
accepts and receives part of the thing sold. ' Civil Code, 
Sec. 1739. 'There must be not only a delivery of the 
goods by the vendor,' said the court of appeals of New 
York (Caulkins vs. HeUman, 47 N. Y., 452), 'but a 
receipt of the goods, with an acceptance of them 
by the vendee liable for the price; and this acceptance 
must be voluntary and conditional. Even the receipt 
of the goods, without an acceptance is not sufficient. 
Some act or conduct on the part of the vendee, or 
his authorized agent, manifesting an intention to accept 
the goods as a performance of the contract, and to 
appropriate them is required to supply the place of 
a written contract.' By the terms of the contract 
in the present case the wool was to be delivered by the 
plaintiffs to the defendants at the railroad depot in 
Merced; but, as says the vendee, the contract was 

• Baldwin vs. Williams, 3 Mete, * Humble vs. Mitchell, 11 A. <& e/ 

366, Contra: Vawter vs. Griffin, 205; Bradley vs. Holdsworth' 

40 Ind., 693. 1 H. & H., 166. 

* Hagar vs. King, 38 Barb, 200. " Gaidet vs. Belknap, 1 Gal.. 899: 
" French vs. Scnoonmaker, 69 N. Calkings vs. Lockwooa, 1/ 

J. L., 6. Conn., 154. 

•• Phiy vs. MitcheU, 60 Me., 430; " 68 Cal., 117, 8 Pac., 602. 

Eloardman vs. Cutter, 128 
Mass., 388. 
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invalid in law. That the wool was not accepted on 
the part of the defendants because of its alleged damp- 
nesSy clearly appears from the evidence. Indeed, the 
objection of defendant's agent to accepting the wool 
is admitted in a letter put in evidence from the plain- 
tiff Jamison, to his co-plaintiff, Stewart, in which 
Jamison says: 'The wool is damp. Mr. Simon wants 
me to discount twenty-five pounds on the bale. I am 
not willing to do it. We have agreed to wait eight 
or ten days after the rain is over, to weigh the wool if 
the dampness is out of it.' The evidence further 
shows that at the expiration of the time agreed on, 
Simon still refused to accept the wool, and the plaintiffs 
then sold it in Merced at the highest price obtainable, 
and brought this suit to recover the difference between 
the amount realized by the sale and the amount the 
wool would have brought at the price fixed in the oral 
agreement with the defendants. But as there was no 
acceptance of the property on the part of the defend- 
ants the case comes within the statute of frauds, and 
the action cannot be maintained." 

There may be a constructive acceptance while 
the goods remain in the hands of the vendor.** 

The pa3anent of earnest money also takes the 
transaction out of the operation of the statute.** 
Such earnest money may be paid either at the time 
the contract was entered into, or afterwards.** 

«* Buckley vs. Waterman, 13 Conn., Bank, 170 Mass., 404, 60 N. E., 

328. 793. 

"* Howe vs. Jones, 57 Iowa, 130, 8 ** Thompaaon vs. Alger, 12 Meto., 

N. W., 451, 10 N. W., 299; 425. 

French vs. Boston National 



Chapter V. 
CONSIDERATION. 

Section 30. Definition. 

Consideration is the thing or act of value, given to 
or done for, one party to a contract, or promise made to 
him at his request, either express or implied, in return 
for the thing given, act done, or promise made on his 
part. 

This definition although somewhat different from 
those often given, is believed to be the only correct 
one. A common definition is something like the follow- 
ing: ' 'Consideration is that which moves from the 
promisee or to the promisor at the express or implied 
request of the latter in return for a promise.'* Such 
a definition would give the idea that there was a con- 
sideration only on the one side of the contract. In 
every contract, there must be a consideration on both 
sides, the act or promise on the one side being the con- 
sideration for the act or promise on the other. The 
general classes of this kind of consideration are out- 
lined in the following words in the work which is the 
greatest recent addition to American legal literature: 
'With the death of Elizabeth (1603) the formative 
period in the history of consideration came to a close 
and English contract law was ready to enter upon its 
modem career. It will be noted that several forms 
of consideration had now appeared. First in im- 
portance is that detriment to the promisee, (1505) which 
is necessary to give validity to the simple unilateral 
promise. This is the original form of the assumptual 
consideration and is the type into which all other 

77 
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forms of consideration are commonly but erroneously 
supposed to be resolvable. Next in importance is the 
consideration of mutual promises. (1588.) Least 
notable of the three different types of the assumptual 
consideration is the consideration of legal duty or 
precedent debt (cir. 1550). 

"It is not possible by any valid process to resolve 
these different sorts of consideration into one. No 
present detriment to the promisee is found either in 
the consideration of legal duty or in mutual promises. 
In the one case the detriment is past, having been 
incurred when the debt was created. In the other 
there is a contemplated detriment to both parties, 
t. e.y future performance of the respective promises; 
but the contract is valid from the time the mutual 
promises are made. It is indispensable to considera- 
tion in the sense of detriment that the detriment 
should concur with the promise. 

"Of the recompense, or benefit, to the grantor of 
real property, which is necessary to pass the use in 
equity to a stranger; and of love and affection, which 
is sufficient to support a covenant to stand seized to 
the use of one closely related by blood or marriage, 
we take no further account, as these are not assump- 
tual considerations.'' * 

A mere benefit to the promisor where there are no 
mutual promises and no detriment to the promisee is 
not a sufficient consideration to support the promise. 

Section 31. Necessity. 

In order that a contract may be enforceable at 
law there must be a consideration for the promise.* 

' Streets Foundation of Legal Lia- Beaver vs. Fulp, 136 Ind., 

bility, Vol. II. Page 67. 695, 36 N. E. 418: Tulane vs. 

• Cooke vs. Bradley, 7 Conn., 57; Clifton, 47 N. J., Eq. 316, 353: 

Bailey vs. Walker, 29 Mo., 407; 20 A. 1086. 
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A simple promise without any consideration is 
known as a nudum pactlmi and is unenforceable.' 

Certain exceptions to the rule in the cases of 
sealed instruments and negotiable instruments will be 
considered later in other places. 

Section 32. Adequacy op Considsratkin. 

The consideration must be of some value, but this 
^alue need not be adequate to the promise. Tlie law 
aever undertakes to make the terms of the contract for 
the contracting parties but leaves the parties free to put 
what value they see fit upon the property giien, or 
the work done, as consideration. The common law 
had a saying in early times that a peppercorn could 
be a consideration for the release of a debt of £100. 
In Brooks vs. Haigh/ it was said that the surrender 
of a piece of property void in law as an evidence of 
indebtedness, was sufficient to support a guarantee lof 
£10,000. '^Where the animus contrahendi is presoic^ 
it is difficult to imagine an act or detriment so insig- 
nificant as to be incapable of being a consideration. 
Anything of possible value in the eye of the law is 
sufficient; and for the purpose of determining this the 
law looks, or should look, through the eyes of the 
parties themselves. Every consideration is for all 
purposes the full legal equivalent of the promise for 
which it is given; and when the diverse appetites of 
the parties concur in saying there is such equivalenca^ 
the courts do not allow it to be gainsaid."^ Thk 
principle, however, does not apply in the case where 
the consideration on each side is the payment, or the 

* Crawford tb. Ifillspaugh, 13 * Brooks vs. Haigh, 10 Ad. and £1. 
Johns.. 87; Weaver vs. Frite, 323. 

85 HI., 356-361; Lits vs. * Streets Foundation of Legal Lia- 
Gooflling, 93 Ky., 185-187; 19 bUity, Vol. II, Page 70. 
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promise to pay, a sum of money, the sums to be dififer- 
ent in amount.' 

Inadequacy of consideration may also be shown 
as corroborative evidence of fraud or undue influ- 
ence,^ and it has been held that where the inadequacy 
of consideration is so gross as to shock the conscience, 
this fact alone may be siifficient evidence of such fraud 
or undue influence." 

Section 33. Consideration in Sealed Instru- 
ments. 

As a general rule a sealed instrument is binding 
and enforceable although no consideration is men- 
tioned in it and even though there is none in fact. In 
Cooch vs. Groodman,* the Court said: ''That a cove- 
nant, being under seal, does not by law require any 
consideration to support it; and though an illegal con- 
sideration may be shown, and will vitiate it, and if a 
consideration be stated on the face of a deed a different 
one may be proved in order to raise a legal defense, 
yet a mere failure of consideration which once existed 
may have no more effect than a total want of considera- 
tion in the first instance." It is generally said that 
the reason for this rule is that the seal imports a con- 
sideration and that the party is estopped to deny iV^ 
As a matter of fact, however, sealed instruments 
existed prior to the incorporation into English law of 
the principle that a contract required a consideration 
to support it. The more correct statement of the law 
would therefore be that a sealed instrument does not 
require a consideration. 

* Wolford vs. Powers, 85 Ind. 301; Randolph vs. Quidnick Co., 

Shepard vs. Rhodes, 7 R. I., 135 U. S., 45; Matthews vs. 

470. Reinhardt, 149 HI., 045; 37 

' McArtee vs. Engait, 13 lU., 242; N. E. 85. 



Cathcart vs. Robinson, 5 Pe- * Cooch vs. Goodman, 2 Q. B. 580. 

tere, 264. » Van Valkenbui^rh vs. Smith, 60 

• Hough vs. Hunt, 2 Ohio, 295; Maine, 87. 
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Equity, here, as elsewhere, ''follows the law,'' 
and will not relieve against a sealed instrument on the 
sole ground that it is without consideration." Equity, 
however, will not aid in the enforcement of a sealed 
instrument without a consideration, with any of its 
special remedies.** 

Section 34. Moral Obuqation. 

It is not always necessary, however, that there 
must be an immediate benefit to the party promising 
or a loss to the party to whom the promise was made. 
What is known as a moral obligation is sufficient to 
satisfy this requirement for a consideration. Lord 
Mansfield in one of his decisions stated this doctrine 
as follows: ''Where a man is under a l^al or equit- 
able obligation to pay, the law implies a promise, 
though none was ever actually made. A fortiori a 
l^al or equitable duty is a sufficient consideration 
for an actual promise. Where a man is under a moral 
obligation, which no court of law or equity can enforce, 
and promises, the honesty and rectitude of the thing 
is a consideration; as if a man promise to pay a 
just debt, the recovery of which is barred by the 
Statute of Limitations; or if a man after he comes of 
age promises to pay a meritorious debt contracted 
during his minority, but not for necessaries; or if a 
bankrupt, in affluent circumstances after his certificate, 
promises to pay the whole of his debts; or if a man 
promise to perform a secret trust, or a trust void for 
want of writing by the Statute of Frauds. 

"In such and many other instances, though the 
promise gives a compulsory remedy where there was 

» Meek v«. Pranti, 117 Oa., «32; » Tumison vb. Bradford, 49 N. J., 

3 AU. 413. Effu. 210; Ke£fer vs. Grayson 

7?Va., 617. 

Vol m.— «. 



82 CONTRACTS. 

none before either in law or equity, yet as the promise 
is only to do what an honest man ought to do, the ties 
of conscience upon an upright mind are a sufficient 
consideration/' " 

The most frequent applications of this rule at the 
present time, are found in the cases of promises to pay 
debts barred by the statute of limitations, or debts 
contracted before the promisor becomes of age, or 
debts barred by a discharge in bankruptcy.** There 
has been some diversity of judicial opinion on the last 
case as to whether the new promise is the real cause 
of action and the discharged debt the consideration 
which supports it, or whether the new promise operates 
as a waiver by the bankrupt of the defense which the 
discharge gives him against the original demand. 
The question, however, is merely one of practice 
affecting the form of the action, and the right of re- 
covery under such circimtistances is imdoubted. 

Section 35. Existing Legal Obligations. 

If a person actually does or promises to do some- 
thing which he is already bound to do, this is not 
sufficient consideration to support a promise by the 
other party .*^ Thus the payment of an undisputed 
claim will not constitute a consideration for a promise 
to release the remainder of the claim." If, however, 
a person already indebted, under an obligation implied 
by the law makes an express promise to pay a certain 
sum of money in settlement of this liability, this 
previously existing liability is a good consideration 
for the promise and this new promise becomes a con- 

*• Hawkea vs. Saunders, Cowper, vs. Kettering, 127 Iowa, 6; 

289. 102 N. W., 142. 

M Duaenbury vs. Hoyt, 53 New ^ Hastings vs. Lovejoy, 140 Mass., 

York, 621. 261; Warren vs. Sidnner, 20 

" Havana Drill Co. vs. Ashurst, 148 Conn., 550; Ryan vs. Ward, 

m., 115; 35 N. E., 175; Rundle 48 N. Y., 204, 
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sideration for the release by the other party of the 
liability in its previously existing form. 

Section 36. Forbearance. 

Forbearance to exercise a legal right may be good 
consideration for a promise. Thus, forbearance to sue 
or to levy on an execution may be a good consideration 
for a promise to pay even a larger sum of money than 
could have been collected by legal process at that 
time. In Smith vs. Algar/^ the first count stated 
that the plaintiff had obtained judgment against one 
Elizabeth Mackenzie for a debt of £57 and costs, and 
for satisfaction thereof had sued out a writ of fieri 
facias to levy the said debt and costs of the goods of 
the defendant; that the plaintiff was about to enforce 
the execution of the said writ, and to levy to the 
amount of £107 upon goods of the defendant of the 
value of £200, which the defendant had in his custody; 
and that afterwards, in consideration of the premises, 
and that the plaintiff, at the defendant's instance, 
would forego executing the writ against the said goods 
for the recovery of the said sum of £107, defendant 
undertook to pay plaintiff the last-mentioned sum in 
seven days then next following; that plaintiff forebore 
accordingly, but defendant did not pay. The second 
coimt stated that the consideration to be, that the 
plaintiff would forbear executing a writ of fieri facias 
issued against the goods of the defendant, not saying 
at whose suit or for what sum. The defendant de- 
murred specially to each count; and there was a re- 
joinder in demurrer. 

Lord Tenterden, C. J., delivered the opinion of the 
Court in the following language: '^I agree in the 
principles laid down in the cases which have been 

" Smith v«. Algar, 1 Bamwall k Adolphus, 603. 
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cited, but they do not appear to me to be applicable. 
It is true the plaintiff might not perhaps have been 
entitled to recover to the full extent of £107, though, 
it is to be observed, he might have levied the costs of 
the execution in addition to the simi given by the 
judgment. But he had a right at least to levy £60; 
and if, in consideration of his forbearing that, the 
defendant promised to pay him the laiger sum — ^if 
the inconvenience of an execution against these goods 
at the time in question was so great that the defendant 
thought proper to buy it off at such an expense — I 
do not see that the consideration is insufficient for the 
promise. '* Judgment was rendered for the plaintiff 
on the first count. 

K, however, a man forbears, or agrees to forbear 
from doing what he has no legal right to do, this will 
not constitute a consideration for any promise.^® 

Section 37. Compromise. 

Although if the amount of the claim is undis- 
puted a payment of a part of it will not work a dis- 
charge of the whole debt even with the agreement of 
both parties, nevertheless, if there is any dispute as to 
the validity of the amoimt of the claim, an agreement 
to compromise the claim by a payment less in amount 
than the maximum sum of the claim will be binding. 
In such a case the promise of the one party to pay, 
and the promise of the other party to receive such a 
payment, in full settlement are consideration, one for 
the other. Each party gives something of value and 
receives something of value in return therefor." 

i> Qark vs. Jones, 85 Ala., 127, Cases, 781; Edwards vs. Baigh 

4 South Rep., 771; Martin vs. 11, Mirrson A Welsby, 641; 

Black, 20 Ala., 309; Davisson Henderson et al, vs. Stobart, 

vs. Ford, 23 W. Va., 617; 6 Exchequer Reports 90; 

Elbin vs. Miller, 78 Ky., 371. Cook ei aL vs. WrM^t, 1 Best 

" Smart vs. Chell, 7 Bowling's A Sniith, 559. 
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SEcmoN 38, Mutual Promises. 

Mutual promises will always constitute mutual 
considerations. In such cases, the promise by one 
party is the consideration for the promise by the 
other .^ Mutual promises to marry render both parties 
bound by the contract. In theory at least, the woman, 
as well as the man, is liable in damages for a breach of 
contract. In Harrison vs. Cage,** it was said: ''Why 
should not a woman be bound by her promise as well 
as a man is bound by his? Either all is a nudum 
pactum, or else the one promise is as good as the other. 
You agree a woman shall have an action; nOw what 
is the consideration of a man's promise? Why, it is 
the woman's. Then why should not his promise be a 
good consideration for her promise, as well as her 
promise is a good consideration for his? There is the 
same parity of reason in the one case as there is in the 
other, and the consideration is mutual. As for the 
case of the matrimonii praelocuti, that goes upon 
another reason, there being a feoffment of lands and 
a condition annexed to it; but this here is upon a con- 
tract. In the ecclesiastical court he might have com- 
pelled a performance of this promise; but here, indeed, 
she has disabled herself, for she has married another. 
Then you might have given in evidence any lawful 
impediment upon this action; as that the parties 
were within the Levitical degrees, etc., for this makes 
the promise void; but it is otherwise of a precontract." 

Section 39. Subscriptions. 

It is a disputed point whether voluntary sub- 

» Barnett vb. Block, 94 Minn., Ohio St., 272-292; Keep vs. 
138; 102 N. W., 390; MoNLsh Goodrich, 12 Johns, 397; Greve 
vs. Reynolds, 95 Pa., 483; vs. Gauger, 36 Wis., 369; Dor- 
Pool vs. Docker, 92 111., fiOl, aey vs. Packwood, 12 How., 
610; Coleman vs. Eyre, 45 N. 126-137. 
¥., 38; Matthews vs. Meek, 23 « 5, Modem 411. 
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scriptions by a number of persons for an object in which 
they have a common interest — as for instance the 
building of a church — are binding upon the parties. 
Some courts enforce such promises on the theory that 
the promise for one is a consideration for the promise 
of the others.** The weight of authority, however, is 
to the contrary.** In the case of subscription, for stock 
of a corporation, there is no binding contract without 
some consideration. This sort of subscription fol- 
lows the general rule just stated. In many states, 
however, the legislature in providing for the organiza- 
tion of corporations, has declared that subscriptions 
made in pursuance of the statutory steps required for 
organization shall be binding without the necessity 
for a consideration.** 

SscnoN 40. Marriage. 

Marriage is a sufficient consideration to support 
a promise on account of the change which it makes in 
the relations of the parties. In some of the cases, the 
courts even say that it is one of the best considerations 
known to the law.** In order, however, for the agree- 
ment to marry to support the collateral promise, it 
must be made at the time of the promise to marry 
and in consideration therefor. If after the mutual 
promises to marry have been made, a collateral promise 
is made on one side, with nothing new from the 
other, the collateral promise will not be binding.** 
A release from a contract to marry is a valuable con- 
sideration.*' A settlement of property by a man upon 

■■ Higert vs. Ashbury University, vs. Famham, 70 Gal., 168; 11 

53 Ind., 326. (Which decision Pac. Rep., 592. 

gives a record of the cases on ** Consult Statute of Particular 

this point). State. 

• Friedline vs. Bond, 23 Til App., « Wright vs. Wright, 64 N. Y^, 437. 

494: Underwood vs. Waldron, " Raymond vs. Sellick, 10 Cxmn., 

12 Mich., 73; Barnes vs. Pter- 480-483. 

rine, 12 N. Y., 18; Grand Lodge " Sndl vs. Bray, 66 Wis., 166. 
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a woman in consideration of marriage is valid even 
against creditors, if she was not a party to such fraud 
upon the creditors.^ Marriage is a good consideration 
for a promise made to one of the parties by a third 
party.** 

Section 41. Failure of Consideration. 

If the consideration for a promise wholly fails, 
then the promise is one without consideration and is 
void. For example, if land is sold and a notice 
given for its payment and then the title to the land 
proves defective, there is no consideration and the note 
is void. ''The promise is not made for a promise but 
for the land. The moving cause is the estate and if 
that fails to pass the promise is mere Nudum Pactum."*^ 
A partial failure of consideration will render a promise 
void pro tanto if the promise and consideration are 
devisable.'^ In order for a total or partial failure of 
consideration to have this effect, a mistake must have 
existed in the minds of the parties, and the failure must 
have existed from the time of the making of the con- 
tract. 

« Finch vs. Fineli, 10 Ohio St., fiOl; » Austin vs. Kivehn, 211 lU., 113; 

Andrews vs. Jones, 10 Ala.. 71 N. E., 841. 

400. » Rice vs. Goodaid, 14 Pac^ 293. 

•> Gibbons vs. Pilke, 37 Mich., 380. 



Chapter VI. 
LEGALITY OF OBJECT. 

Section 42. In General. 

No contract which is illegal or contrary to public 
policy will be enforced by the courts.* As the Su- 
preme Court of the United States has said: ''Courts 
are instituted to carry into effect the laws of a country; 
how can they, then, become auxiliary to the consum- 
mation of violations of law?*' * 
Section 43. PRomBmoN Mat Be Either Express 

OR Impued. 

Any act which is forbidden either by the common 
or the statutory law — ^whether it is malum in se or 
merely malum prohibitum,' indictable, or only sub- 
ject to a penalty or forfeiture,* or however otherwise 
prohibited by a statute or the common law — cannot 
be the f oimdation of a valid contract, nor can anything 
auxiliary to, or promotive of, such act. And this 
doctrine is the same in the equity tribunals as in 
those of law.* • 

This rule, however, extends even further than to 
cases expressly prohibited by the common or statutory 
law. Any contract which is in violation of the im- 
plied meaning of any law, or which is against public 
policy, will likewise be unenforceable.^ 

> Rejnoldfl vs. Nichob, 2 Iowa, ' Bartlett vb. Vinor, Garth., 251. 

388-103; Lemon vs. GroBskoff, * Ante Sec. 427; In re Cork, etc., 
22 Wis., 447-452; People vs. Ry. Law Rep., 4 Ch. Ap., 748, 

Gas Trust Co., 130 Dl. P., 268, 762. 

22 N. £., 798; Robinson vs. • Bishop on Contracts, Sec. 471. 

Hamilton^ 41, p. 239; 69,jp. 651. ' Jones vs. Randall Gomp., 37, 39; 

• Bank of United States vs. Owens, Reynolds vs. Nichols, 12 la., 

2 Peters, 527, 538-9. 398; Odineal vs. Barry 24 

* Ouinon vs. Biyce (N. S.), 508, Miss. P; Peterson vs. Christeii- 

179, 183, 184. sen, 26 Minn., 377. 
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Section 44. Classes of Illegal Contracts. 

The most important classes of illegal contracts 
are the following: 

Agreements in restraint of trade.' 

Sunday laws.* 

Wagers.'^ 

Usury." 

Ultra vires agreements." 

Agreements which tend to prejudice a nation in 
relation with other nations." 

Agreements which tend to injure the public 
service." 

Agreements which tend to increase litigation." 

Agreements which tend to obstruct justice." 

Agreements which involve immorality." 

Agreements in restraint of marriage." 

Agreements^ lawful in themselveSi which tend to 
further an unlawful purpose." 

Section 45. Agreements in Restraint of Trade. 

One of the most dangerous classes of illegal contracts 
is that of those in restraint of trade. The welfare of 
the community requires free competition in all branches 
of industry, and it is also against public policy to allow 
a person to be prohibited from engaging in that occupa- 
tion with which he is most familiar. 

Not all contracts in restraint of trade, however, 
are illegal. An absolute agreement without any limita- 
tions not to carry on a certain occupation is void;* 

* See Section 45. » See Section 63. 

* See Section 46. « See Section 54. 
"^ See Section 47. " See Section 55. 
" See Section 48. '• See Section 56. 

See Section 49. * Roes vb. Sadybeer, 21 Wend., 

See Section 50. 166; Mitchell vs. Reynokle, 19 

^* See Section 51. Wms., 181; Dean vs. Emenon, 

'* See S^ion 52. 102 Bfass., 480. 
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but contracts in restraint of trade, where the restraint 
is limited, both as to time and place, may be valid 
if such limitations are reasonable. The test of the 
validity of the contract is always the reasonableness 
of the limitation. 

The decisions as to what constitutes a reasonable 
restraint have been collected and summed up in two 
leading cases, one English and one American, ex- 
tracts from which are here given. Rousillon vs. 
Rousillon": ''Now, what is the criterion by which 
the reasonableness of the contract is to be judged? 
I will take the law on that point from the language 
of Chief Justice Tindal, in delivering the judgment 
of the Court of Exchequer Chamber, on appeal from 
the Court of Queen's Bench, in Hitchcock vs. Coker, 
6 A. & E., 438. He said (6 A. & E., 454) : 'We agree 
to the general principle adopted by the Court, that, 
where the restraint of a party from canying on a 
trade is larger and wider than the protection of the 
party with whom the contract is made can possibly 
require, such restraint must be considered as im- 
reasonable in law, and the contract which would 
enforce it must be therefore void.' That passage 
was adopted by Lord Wenseleydale, when a baron 
of the Court of Exchequer, in delivering judgment 
in Ward vs. Byrne, 5 M. & W., 548, 561, and there- 
fore the rule so expressed has the authority of the 
Courts of Queen's Bench, Exchequer, and Exchequer 
Chamber. K, therefore, the extent of the restraint 
is not greater than can possibly be required for the 
protection of the plaintiff, it is not unreasonable. 

''Another case which in my view throws great 
light upon this question is Tallis vs* Tallis, 13 & B. 

" 14 Ohaa. Div., 351. 
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391. There the plaintiff and the defendant had been 
partners as publishers of books. Part of their 
trade, called the canvassing trade, consisted in publish- 
ing books in numbers, and employing travellers to 
sell such books by canvassing for purchasers. The 
partnership was dissolved, the plaintiff being the con- 
tinuing partner. The defendant agreed, amongst 
other things, not directly or indirectly to be con- 
cerned in the canvassing trade in London or within 
150 miles of the General Post Office, nor in Dublin 
or Edinburgh, or within fifty miles of either, nor in 
any town in Great Britain or Ireland in which the 
plaintiff or his successors might at the time have an 
establishment, or might have had one within the six 
months preceding. The action was for a breach of 
the covenant. It was pleaded, amongst other things, 
that there were numerous works which the plaintiff 
did not publish, and had no intention of publishing, 
and that many of such works might be published by 
the defendant with advantage to the public and 
without injury to the plaintiff; that the canvassing 
trade applied to all such books; and that the re* 
straint, as to the canvassing trade as applicable to 
such books, was unreasonable. And in giving judg- 
ment they considered a dictum in Mitchel vs. Rey- 
nolds, 1 P. Wms., 181-191, to the effect 'that wherever 
such contract stat indifferenter, and for aught ap- 
pears may be either good or bad, the law presumes it 
prima facie to be bad.' But, instead of adopting 
that view, they called attention to what was said by 
the Court of Exchequer in Mallan vs. May, 11 M. & 
W., 653, 667: 'That it would be better to lay down 
such a limit, as, under any circumstances, would be 
sufficient protection to the interest of the contracting 
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party, and if the limit stipulated for does not exceed 
that to pronounce the contract to be valid/ And 
further on in their judgment they said this: 'Even 
if the facts therein (in the pleas) stated are taken to 
be admitted by the demurrer, and that the reason- 
ableness of the restriction in question is to be con- 
sidered with reference to those facts together with 
the facts alleged in the declaration, still we think 
the pleas bad. For, although the books capable of 
republication may be almost infinite, still the num- 
ber of subscribers to such republications coming out 
in numbers is limited; and, although, if the defend- 
ant's books are excluded, it does not follow that the 
plaintiff's books would be purchased, still we cannot 
ascertain that the number of subscribers to the plaint- 
iff's books would not be diminished if the defendant 
competed with him by offering other books, especially 
if they were of a similar character. And, unless the 
defendant made it plainly and obviously clear that 
the plaintiff's interest did not require the defend- 
ant's exclusion, or that the public interest would be 
sacrificed if the defendant's intended publications 
are excluded, according to the general rule before 
referred to we ought not to hold the contract void-' 
In other words, the Court of Queen's Bench threw 
upon the defendant, who alleged the invalidity of 
the contract on this, the burden of showing that it 
was plainly and obviously clear that the protection 
extended, by the proposed exclusion of the defend- 
ant's publications beyond what the plaintiff's interest 
required. And such, in my opinion, ought to be the 
rule of law upon this point, because the defendant is 
seeking to put a restraint upon the freedom of con- 
tract, and he who does that must, I think, show that 
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it is plainly necessary for the purposes of freedom of 
trade. I adopt the views expressed by the Master of 
the Rolls in Printing and Numericali etc., Company 
vs. Sampson, Law Rep., 19 Eq., 462, as to the neces- 
sity of courts being careful how they invade the free- 
dom of contract.' * * * 

''But then it is said that, over and above the 
rule that the contract shall be reasonable, there ex- 
ists another rule, namely: that the contract shall be 
limited as to space, and that this contract being in 
its terms unlimited as to space, and therefore extend- 
ing to the whole of England and Wales, must be void. 

''Now, in the first place, let me consider whether 
such a rule would be reasonable. There are many 
trades which are carried on all over the kingdom, 
which by their very nature are extensive and widely 
diffused. There are others which from their nature 
and necessities are local. If this rule existed it would 
afford a complete protection to the latter class of 
trade, whilst it would prohibit complete protection 
of the former class, and an injury which ought not 
to be wrought without good reason would arise. In 
the next place, the rule if it existed would apply in 
two classes of cases. It would apply where the want 
of a limitation of space was unreasonable, and also 
where it was reasonable. Now, in the former class 
of cases, those in which the imiversality was unreason- 
able, the rule would operate nothing, because the 
ground is already covered by the rule that the restraint 
must be reasonable. It would, therefore, only operate 
in cases in which the universality of the prohibition 
was reasonable; that is, it would only operate where 
it ought not. For the existence of such a rule I 
should require clear authority. 
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"In the next place, the rule is pressed upon me 
as an artificial rule, an absolute rule, or, as it was 
called by the late Vice-chancellor Wickens, a hard and 
last rule. Such a rule might always be evaded by a 
single exception. No exception can be said to be 
colorable to a rule of this description, because you can 
only judge whether an exception be colorable or not 
by the principal of the rule, and if the rule be really 
an artificial one without principle, there is no criterion 
for saying whether the evasion is colorable or not. 
It appears to me for these reasons that I ought not to 
hold such a rule to exist unless it be clearly established. 

''How, then, stand the authorities upon the point? 
There are undoubtedly cases in which it has been said 
that the restraint must not be universal. Such are 
Ward vs. Byrne 5 M. & W., 548, and Hinde vs. Gray, 
1 Man. & G., 195; but looking to the judgments in 
those cases, and reading them with a view to the sub- 
ject-matter, they appear to me to relate only cases in 
which the universahty is unreasonable, and more than 
once in Ward vs. Byrne the rule is so explained, 
although I candidly admit that you may select other 
passages in which the court seems to say that the 
imiversality is of itself an objection to the contract. 
Undoubtedly, Vice-chancellor Wickens, of whose judg- 
ment I can never speak without the highest respect, 
came to the conclusion that such an artificial rule 
exists, and he so expressed himself in Allsopp vs. 
Wheatcroft, Law Rep., 15 Eq., 59. He said (ibid, 64) 
that 'there has been a natural inclination of the 
courts to bring within reasonable limits, the doctrine 
as to these covenants laid down in the earlier cases; 
but it has generally been considered in the later as 
well as in the earlier editions, that a covenant not to 
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carry on a lawful trade, unlimited as to space, is on the 
face of it void. This seems to have been treated as 
clear law in Ward vs. Byme, 5 M. & W., 648, and in 
Hinde vs. Gray, 1 Man. & G., 195, and in other cases; 
and the rule, if not obviously just is, at any rate, simple 
and very convenient. No doubt, in the case of Leather 
Cloth Company, vs. Lorsont, Law Rep., 9 Eq., 345, 
Lord Justice (then Vice-Chancellor) James threw 
some doubt on the existence of a hard and fast rule, 
which makes a covenant in restraint of trade invalid, 
if unlimited in area.' There are earlier cases than the 
one before the Vice-Chancellor James which seem 
to me to be inconsistent with the existence of the sup- 
possed hard and fast rule. In Whitaker vs. Howe, 
3 Beav., 383, a case relating to an attorney's business, 
it was stipulated that the business should not be carried 
on in any part of Great Britain for twenty years; again 
in Jones vs. Lees, 1 H. and N., 189, the covenant 
was against selling a particular article anywhere 
in England without the invention of the plaintiff 
applied to it,* and the objection, that the covenant 
was unlimited as to space was taken. 'It is objected,' 
said Mr. Baron Bramwell, 'that the restraint extends 
to all England; but so does the privil^e. The 
cases with respect to the sale of a good-will do not apply, 
because the trade, which is the subject-matter of the 
sale, is local, and therefore a prohibition against 
carrying it on beyond that locality would be useless.' 
In other words, the learned judge explains the inclina- 
tion of the courts against the universality of a prohibi- 
tion as appl3dng only to cases where the subject-matter 
of the sale was itself local. That is just the view I 
take of the earlier cases. Still more important are the 
observations of Lord Justice James in Leather Cloth 
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Company vs. Lorsont, where he undoubtedly came to 
the conclusion that no such rule had been laid down 
as has been insisted upon before me. Having referred 
to the caseS; he says, Law Rep., 9 Equ., 353 : 1 do not 
read the caaes as having laid down that irrebuttable 
presumption which was insisted on with so much power 
by Mr. Cohen. All the cases, when they come to be 
examined, seem to establish this principle, that all 
restraints upon trade are bad, as being in violation of 
public policy, unless that are natural and not unreason- 
able for the protection of the parties in dealing legally 
with some subject-matter of contract.' I have, 
therefore, upon the authorities, to choose between 
two sets of cases, those which recognize and those which 
refuse to recognize this supposed rule, and, for the 
reasons which I have already mentioned, I have no 
hesitation in saying that I adhere to those authorities 
which refuse to recognize this rule, and I consider that 
the cases, in which an unlimited prohibition has been 
spoken of as void, relate only to circumstances in which 
such a prohibition has been unreasonable. It follows, 
therefore, that, in my judgment, the plaintiffs have 
established their right upon the contract to an in- 
junction, the terms of which I will mention presently." 
Julian L. Herreshoff vs. Boutineau:" 'Tor a 
long time, beginning with the Year Books, contracts 
limiting the exercise of one's ordinary trade or call- 
ing met with much disfavor Ln the courts. Any 
limitation whatever was considered, in the first re- 
ported case, Year Book, 2 Hen. V, Pasche, fol. 5, 
case 26, so far contrary to law that a plaintiff suing 
thereon was sworn at by the judge and threatened 
with a fine. But it was soon found that, to some 

- 17 R. I., 3. 
Vol. III.— 7. 
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extent at least, such contracts help rather than harm 
both public interests and private welfare; that they 
are necessary to trade itself, in order to secure the 
sale, at fair value, of an established business, by pro- 
tecting it against the immediate competition of the 
seller; also to enable one to learn a trade or get em- 
ployment from another, free from the risk of having 
the knowledge and influence thus gained used to the 
employer's damage; to encourage investment in busi- 
ness enterprises imder reasonable safeguards; and 
for other equally evident reasons. Accordingly ex- 
ceptions to the early doctrine were recognized from 
time to time until the leading case of Mitchel vs. 
Reynolds, 1 P. Wms., 181, when the Court established 
in the rule that a contract in restraint of trade, upon 
consideration which shows it was reasonable for the 
parties to enter it, is good : 'that wherever a sufiicient 
consideration appears to make it a proper and useful 
contract, and such as cannot be set aside without 
injury to a fair contractor, it ought to be maintained, 
but with this constant diversity, viz., when the re- 
straint is general, not to exercise a trade throughout 
the kingdom, and where it is limited to a particular 
place; for the former of these must be void, being of 
no benefit to either party, and only oppressive.' It 
is to be observed that the contract in this case was 
limited in time to five years, the term of the lease 
of a bakehouse which the plaintiff had bought of the 
defendant; and also limited in space to the parish of 
St. Andrew's, Holbom. The case, therefore, did not 
call for decision upon a contract running throughout 
the kingdom. Nevertheless, it has since been com*^ 
monly assumed as the settled rule of law that such a 
restraint is contrary to public policy and void. The 
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principle upon which this rule is put, is, that the public 
have the right to demand that every person should 
carry on his trade freely, both for the prevention of 
monopoly and of unprofitable idleness. The argu- 
ment is, if the restraint is general throughout the 
realm, the public interest is interfered with, since the 
party restrained can only resort to his trade for a 
livelihood by expatriation. But if the restraint be 
local and partial, the party and the public may still 
have the benefit of his services in his own land, in 
some other place. While this distinction has fre- 
quently been recognized, the cases in which it has had 
the sanction of a decision have been few. In Rousillon 
vs. Rousillon, L. R., 14 Ch., Div. 351, Fry, J., men- 
tions only two, and these he says, seem to have been 
decided upon the groimd of unreasonableness, rather 
than upon the groimd of universality. In other 
words, the universality was held to be unreasonable. 
This case, following Whittaker vs. Howe, 3 Beav., 
383; Jones vs. Lees, 1 H. & N., 188; and Leather 
Cloth Co. vs. Lorsont, L. R., 9 Eq., 345, expressly 
holds there is no absolute rule that a covenant in re- 
straint of trade is void if it is unlimited in regard to 
space. The respondent lurges that Rousillon vs. 
Rousillon has been overruled by the recent case of 
Davies vs. Davies, L. R., 36, Ch. Div., 359; but we 
do not think this is so. While Cotton, L. J., showing 
great willingness, if not anxiety to overrule it, based 
his opinion upon the ground that the restriction was 
void because unlimited in space, Bowen, L. J., did 
not put his decision on that groimd, and Fry, L. J., 
adherred to his opinion in Rousillon vs. Rousillon. 
That Davies vs. Davies was not received in England 
as overruling the last-named case, see note to the case 
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in Law Quarterly Review, vol. iv, p. 240. In view 
of these cases we do not think it is now the rule in 
England that restraint throughout the kingdom is 
absolutely void. In this country the cases have 
been quite similar to those in England. In the recent 
case of Diamond Match Co. vs. Roeber, 106 N. Y., 
473, Andrews, J., says: 'It is worthy of notice that 
most, if not all, the English cases which assert the 
doctrine that all contracts in general restraint of 
trade are void, were cases where the contract before 
the Court was limited or partial. The same is gener- 
ally true of the American cases.' In that case the 
defendant covenanted for the period of ninety-nine 
years, not to engage in the manufacture or sale of 
friction matches within any of the states or territories 
of the United States, except Nevada and Montana. 
The complainant sought to restrain a breach of that 
covenant in New York, the respondent claiming that 
the covenant, being general as to New York, was 
void. But the Court declared it to be valid, in a 
strong and thorough opinion, showing the history of 
litigation and the tendency of recent judicial decision 
upon this subject. Taking this case in connection 
with Oregon Steam Navigation Co. vs. Winsor, 20 
Wall, 64, we think it cannot be said here, any more 
than in England, that a restraint is absolutely void, 
upon grounds of public policy, because it extends 
throughout a State. Public policy is a variable 
test. In the days of the early English cases, one who 
could not work at his trade could hardly work at all. 
The avenues to occupation were not as open nor as 
numerous as now, and one rarely got out of the path 
he started in. Contracting not to follow one's trade 
was about the same as contracting to be idle, or to go 



LEGALITY OP OBJECT. 101 

abroad for employment. But this is not so now. 
It is an every-day occurrence to see men busy and 
prosperous in other pursuits than those to which they 
were trained in youth, as well as to see them change 
places and occupations without depriving themselves 
of the means of livelihood, or the State of the benefit of 
their industry. It would, therefore, be absurd, in 
the light of this common experience, now, to say that a 
man shuts himself up to idleness or to expatriation, and 
thus injiu-es the public, when he agrees, for a sufl5cient 
consideration, not to follow some one calling within 
the limits of a particular State. There is no expatria- 
tion in moving from one State to another; and from 
such removals a State would be likely to gain as many 
as it would lose. We do not think the public policy 
demands an agreement of the kind in question to be 
declared void, and we do not think such a rule is 
established upon authority. We, therefore hold, that 
the agreement set out in the bill is not void simply 
because it runs throughout the State. 

"Is the contract unreasonable? Courts should 
be slow to set aside as unreasonable a restriction 
which has formed a part of the consideration of a 
contract. Yet when it is a restriction upon individual 
and common rights, which only oppresses one party 
without benefiting the other, all courts agree that 
it should not be enforced. In determining the reason- 
ableness of a contract, regard must be had to the 
nature and circumstances of the transaction. For 
example, if one has sold the good-will of a mercantile 
enterprise, receiving pay for it upon an agreement not 
to engage in the same business in the same State for 
a certain time, such a stipulation would stand upon 
quite a different footing from the similar stipulation 
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of a mere servant in an ordinary local business. In 
many undertakings^ with modem methods of adver- 
tising and facilities for ordering by telegraph or mail, 
and sending goods by railroad or express, it matters 
little whether one was located at Providence or Boston, 
or some other place. In such cases a restriction em- 
bracing the State, or even a larger territory, could not 
be said on that account to be unreasonable, for with- 
out it the seller might inmoiediately destroy the value 
of what he sold and was paid for. But it is unreason- 
able to ask courts to enforce a greater restriction than 
is needed. So it has been uniformly held that re- 
strictions which go too far are void. As was said in 
the note of the Law Quarterly Review, above cited: 
^Covenantees desiring the maTcimum of protection 
have no doubt a difficult task. When they fail, it is 
commonly because, like the dog in the fable, they 
grasp at too much and so lose all/ Beside the matter 
of protection, the hardship of the restriction upon the 
party and the public should also be considered." 

Section 46. Sunday Laws. 

The conmion law did not prohibit the making of 
contracts on Sunday, and such contracts are valid in 
the absence of express statutory provisions to the 
contrary.** In the majority of states there are 
statutory provisions upon this subject." It has been 
held that Simday laws are not an unconstitutional 
interference with the religious liberty of the people.** 

Section 47. Wagebs and Gambling Contracts. 

''A wager is an agreement between parties, differ- 
ing as to an uncertain fact or forecast of a future event, 

" Adams vs. Gay, 19 Vt., 358; ** The Reader muBt oonsult the 
Broimi V8. Browning, 15 R. I., Statute of his own State. 

422, 7 Atl. Rep., 403; Sayiee " SUte va. O'Rouik, 35 Neb., 614. 
vs. Smith, 12 Wend. (N. Y.),57. 
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that; on the transpiring of what will disclose the 
truths a designated sum of money or other thing shall 
be transferred from the one who is found to be in the 
wrong to the other who is ascertained to be in the 
right. It implies risk on both sides^ yet not neces- 
sarily equal. The term ^bet' is nearly of the same 
meaning; yet less nicely technical. Another differ- 
ence, not always observed, may be that, while wage 
denotes the contract, bet indicates the thing con- 
tracted for." ^ 

At common law all gambling contracts were 
originally enforced. Gradually the courts became 
to be dissatisfied with this feature of the law, and 
wherever possible, would find some particular reason 
for refusing to enforce a contract of this character. 
Thus, in Gilbert vs. Sykes," the Court refused to en- 
force a contract which consisted in a bet on the life 
of Napoleon Bonaparte, on the ground that on one 
side this contract would tend to weaken the patriotism 
of Englishmen, and on the other to encourage the 
assassination of a foreign ruler. In some of the 
states in this country wagering contracts have been 
enforced;" in other states, however, wagering con- 
tracts have been held by the courts to be void as 
against public policy, even in the absence of statutory 
provisions.** In nearly all the states there are now 
statutes regulating this subject. The most important 
recent cases concerning wagering contracts which 
have come before the courts, are those concerned 
with money lost in speculation in grain or stocks. 
Contracts of this character were thoroughly discussed 

" Bishop on Contracts, Sec. 630. " Thomas vs. Cronise, 16 Ohio, 54; 

^ 16 East, 150. Lucas vs. Harper, 24 Ohio St., 

• Johnson vs. Russell, 37 Co., 670; 328; Stoddard vs. Martin, 1 R. 

Wheeler vs. Spencer, 15 Conn., I., 1. 

28; Kukland vs. Randon, 8 

Tex., 10. 
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by the Supreme Court of Massachusetts in the case of 
Embrey vs. Jemison:*' "Whether the validity of the 
original contract for the purchase of future-delivery 
cotton must depend upon the New York statute, or 
upon the Virginia statute, it is not important to de- 
termine; for, if such contract, as alleged, is a wagering 
contract, it is void under the law of either State. 
The plea makes a case of money advanced by the 
plaintiff's firm solely for the purpose of carrying 
'cotton futures', for which he or they contracted, 
when, according to the averments of the rejected plea, 
neither party contemplated the purchase or delivery 
in fact, of cotton, and when it was understood that 
any settlement, in respect to such purchases, should be 
exclusively upon the basis of one party paying to the 
other only 'the difference between the contract price 
and the market price of said cotton futures, according 
to the fluctuations of the markets.' If this be not a 
wagering contract, under the guise of a contract of 
sale, it would be difficult to imagine one that would 
be of that character. The mere form of the trans- 
action is of little consequence. If it were, the statute 
against wagers could easily be evaded. The essential 
inquiry in every case is as to the necessary effect of the 
contract and the real intention of the parties. Mr. 
Benjamin, in his Treatise on Sales (Vol. 2, 6th Am. ed. 
by Corbin, p. 716, Sec. 828), after stating that at 
common law, wagers that did not violate any rule of 
public decency or morality, or any recognized prin- 
ciple of pubUc policy, were not prohibited, says: 'It 
has already been shown that a contract for the sale 
of goods to be delivered at a future day is valid, even 
though the seller has not the goods, nor any other 

» 131 U.S., 336. 
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means of getting them than to go into the market 
and buy them/ 'But such a contract/ he proceeds 
to say, *is only valid where the parties really intend 
and agree that the goods are to be delivered to the 
seller, and the price to be paid by the buyer, K, 
under guise of such a contract, the real intent be 
merely to speculate in the rise or fall of prices, and 
the goods are not to»be delivered, but one party is to 
pay to the other the difference between the contract 
price and the market price of the goods at the date 
fixed for executing the contract, then the whole trans- 
action constitutes nothing more than a wager, and is 
null and void under the statute/ The statute referred 
to by the author is that of 8 and 9 Vict., Chap. 109, 
Sec. 18, which provides, 'that all contracts or agree- 
ments, whether by parol or wagering, shall be null 
and void; and that no suit shall be brought or main- 
tained in any court of law or equity for recovering 
any sum of money or valuable thing alleged to be won 
upon any wager, or which should have been deposited 
in the hands of any person, to abide the event on 
which any wager should have been made.^ 

'In Irwin vs. WilUar, 110 U. S., 499, 508, 510 
(28, 225, 229, 230), the general subject of wagering 
contracts was carefully considered, and in the opinion 
delivered by Mr. Justice Matthews, we expressed 
approval of the doctrine as announced by Mr. Benja- 
min, observing that generally, in this country, all 
such contracts are held to be illegal and void as against 
public policy. It was there said: 'It makes no 
difference that a debt or wager is made to assume the 
form of a contract. Gambling is none the less such 
because it is carried on in the form or guise of legitimate 
trade. ^ Referring to that decision in Rountree vs. 
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Smith, 108 U. S,, 269 (27: 722), it was further said: 
'It is certainly true that a broker might negotiate 
such a contract without being privy to the illegal 
intent of the principal parties to it which renders it 
void, and in such a case, being innocent of any viola- 
tion of law, and not suing to enforce an unlawful 
contract has a meritorious ground for that recovery 
of compensation for services and advances. But 
we are also of the opinion that when the broker is privy 
to the unlawful design of the parties, and brings them 
together for the purpose of entering into an illegal 
agreement, he is particeps criminis, and cannot re- 
cover for services rendered or losses incurred for 
services rendered, or losses incurred by himself on 
behalf of either in forwarding the transaction/ In 
the present case, according to the averments in the 
plea of wager, the plaintiff was the broker who effected 
the purchases of future-delivery cotton. He was 
privy to the unlawful design of the parties; repre- 
sented one of them in aU the transactions; and ad- 
vanced the money necessary to carry, and for the 
express purpose of carrying, these cotton 'futures' 
on account of the defendant. His position, there- 
fore, was not that of a person merely advancing 
money to or for one of the parties to a wager, without 
having himself any direct connection with the making 
or the execution of the contract of wager itself. He 
was, in every sense, particeps criminis. 

''In Bigelow vs. Benedict, 70 N. Y., 202, 206, 
the Court of Appeals of New York said that 'where 
an optional contract for the sale of property is made, 
and there is no intention on the one side to sell or 
deliver the property, or on the other to buy or take 
it, but merely that the difference should be paid ac- 
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cordingly to the fluctuations in market values, the 
contract would be a wager within the statute.' In 
Story vs. Salomon, 71 N. Y., 420, 422, which was an 
action upon a written contract for an option to buy 
or sell certain shares of stock, and the defense was 
that it was illegal and void under the statute of New 
York against gambling, the Court said: 'If it had 
been shown that neither party intended to deliver or 
accept the shares but merely to pay differences ac- 
cording to the rise or fall of the market, the contract 
would have been illegal.' The same principle was 
announced in Kingsbury vs. Kirwan, 77 N. Y., 612. 
There are many other authorities to the same effect, 
but in view of our decision in Irwin vs. Williar, with 
which we are entirely satisfied, it is not necessary to 
cite them. 

''The plaintiff relies upon Brown vs. Speyers, 20 
Gratt, 296, as expressing a different view of this 
question. But we do not so understand that case. 
The Supreme C!ourt of Appeals of Virginia did not 
there indicate its opinion as to the validity of a con- 
tract for the purchase of 'futures' the settlement in 
respect to which was to be the basis of paying simply 
the difference, according to the fluctuations in the 
market between the cohtract price and the market 
price. 

"It is contended that this is not an action upon 
the original contract, but upon the notes executed 
by Embrey after the business transacted for him by 
Moody & Jemison was closed, and with full knowledge, 
upon his part, of all the facts. In such a case, it is 
argued, the principles announced in Irwin vs. Williar 
cannot be applied. This argument concedes at least 
for the purposes of the present case, that, as the law, 
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for the protection of the public, and in the interest of 
good morals, declares a wagering contract to be void, 
the plaintiff could not maintain an action for the 
mon^y advances in execution of the original contract 
to carry these 'futures'. And yet it is insisted that 
he ought to have judgment on the notes in suit, al- 
though it appears that they have no other considera- 
tion, than the moneys so advanced. A judgment 
upon the notes, would, in effect, be one for the amount 
claimed by the plaintiff, under the original contract 
at the time he demanded their execution by the de- 
fendant. Indeed, it has been held that a note could 
not of itself discharge the original cause of action, 
unless, by express or special agreement, it was re- 
ceived as payment. Sheeby vs. Mandeville, 10 U. S., 
6 Cranch, 253, 264 (3: 215); Peter vs. Beverly, 35 U. 
S., 10 Pet., 532, 568 (9 : 522) ; The Kimball, 70 U. S., 3 
WaJl, 37, 45 (18:50,64). 

''While there are authorities that seem to sup- 
port the position taken by the defendant in error, we 
are of opinion that, upon principle, the original payee 
cannot maintain an action on a note, the considera- 
tion of which is money advanced by him, upon, or in 
execution of, a contract of wager, he being a party to 
that contract, or having directly participated in the 
making of it in the name or on behalf of one of the 
parties. 

"In Steers vs. Lashley, 6 T. R., 61, it appeared 
that the defendant was engaged in stock-jobbing 
transactions with different persons, in which one 
Wilson was employed as his broker, and had paid the 
'differences' for him. A dispute having arisen as to 
their amount, the matter was referred to the plaintiff 
and others, who awarded a certain smn as due from 
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the defendant. For a part of that sum the broker 
drew a bill on the defendant, and after it had been 
accepted, indorsed it to the plaintiff, Lord Kenyon 
said: 'If the plaintiff had lent this money to the de- 
fendant to pay the differences, and had afterwards 
received the bill in question for that sum, then, ac- 
cording to the principle announced in Petrie vs. 
Hannay, 3 T. R., 418, he might have recovered. But 
here the bill was given for these very differences; and 
therefore Wilson himself could not have enforced 
payment of it. Then the security was indorsed over 
to the plaintiff, he knowing of the illegality of the 
contract between Wilson and the defendant; for he 
was the arbitrator to settle their accounts; and under 
such circumstances he cannot be permitted to recover 
on the bill in a court of law.^ 

'In Armory vs. Meryweather, 2 Bam. & C, 573, 
578, which was an action of debt on bond, conditioned 
for the payment of money by installments, the plea 
in substance was that the bond was given in place of 
a promissory note previously executed in payment for 
moneys advanced by an agent of the obligor in dis- 
charge of differences arising upon contracts for buying 
and selling shares in the public stocks, against the 
form of the statute; the plaintiff having knowledge, 
when he received the bond, that the note had been 
made by the defendant on the occasion and for the 
purpose stated. Abbott, C. J., after observing that 
there was no period of time when the plaintiff could 
have maintained an action upon the note, said: 'We 
are all of opinion, that as it appears upon the pleas 
that the bond was given as a substitute for a note 
which was taken by the plaintiffs subject to an in- 
firmity of title of which they had full notice before 
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the bond was taken, the latter instrument is void. 
In Fisher vs. Bridges, 3 EL, & Bl. 642, 649, which was 
an action upon a covenant in a deed to pay a certain 
sum, and which covenant was given as security for 
payment of a part of the purchase money of real estate 
sold by the plaintiff to the defendant, to be by the 
latter disposed of by lottery, as the plaintiff knew, 
the Court said: It is clear that the covenant was 
given for the payment of the purchase money. It 
springs from and is the creature of the illegal agree- 
ment, and as the law would not enforce the original 
illegal contract, so neither will it allow the parties to 
enforce a security for the purchase money, which, by 
the original bargain, was tainted with illegality.' 
See also, Fariera vs. Gabell, 89 Pa., 89; Griffiths, 
vs. Sears, 112 Pa., 523; (3 Cent. Rep., 239); Flagg 
vs. Baldwin, 38 N. J. Eq., 219, 227; Cunningham 
vs. Nat. Bank of Augusta, 71 Ga., 400; Tenney 
vs. Foote, 95 111., 100; Rudolf vs. Winters, 7 Neb., 
126; Lowiy vs. DiUman, 59 Wis., 197; S. C, 18, N. 
W. Rep., 4. 

'^Assiuning the averments of the plea of wager 
to be true, it is clear that the plaintiff could not re- 
cover upon the original agreement without disclosing 
the fact that it was one that could not be enforced or 
made the basis of a judgment. He cannot be per- 
mitted to withdraw attention from this feature of the 
transaction by the device of obtaining notes for the 
amount claimed under that illegal agreement; for 
they are not founded on any new or independent 
consideration, but are only written promises to pay 
that which the obligor had verbally agreed to pay. 
They do not, in any just sense, constitute a distinct 
or collateral contract based upon a valid considera- 
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tion. Nor do they represent anything of value, in 
the hands of the defendant, which, in good conscience, 
belongs to the plaintiff or to his firm. Although the 
biuden of proof is on the obligor to show the real con- 
sideration, the execution of the notes could not ob- 
literate the substantive fact that they grew inunedi- 
ately out of, and are directly connected with, a wagering 
contract. They must, therefore, be regarded as tainted 
with the illegality of that contract, the benefits of 
which the plaintiff seeks to obtain by this suit. That 
the defendant executed the notes with full knowledge 
of all the facts is of no moment. The defense he 
makes is not allowed for his sake, but to maintain the 
policy of the law. Coppell vs. Hall, 74 U. S., 7 Wall., 
642, 558 (19:244, 248). 

''We are of opinion that the special plea of wager 
presented a good defense to the action, and ought 
not to have been rejected; also, that the instruction 
asked by the defendant should have been given/' 

Section 48. Usuky. 

At conmion law, the taking of interest of any 
amount was in early times prohibited to all but a 
particular class in the conmumity. Later, the taking 
of interest became legal, and for a while, no limitations 
were placed upon the amount of interest which could be 
taken. Still later, however, statutes were passed in 
England and in practically all the states in this country 
limiting the rate of interest which can be charged. 
The effect of the violation of this law differs in the 
different states. In some states the penalty is the 
loss of all, both principal and interest, in other states, 
the loss of all the interest; while in still others, the 
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only effect is the loss of the interest above the legal 
rate." 

Usury laws only apply to the loan of money, 
never to the loan of chattels.'* The purchasing of a 
negotiable instrument from its holder at a discount 
more than equivalent to the l^al rate of interest is 
not usury." The weight of authority is to the effect 
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that it is not usury to charge compound interest.^ 
In a contract for the loan of money; whether the con- 
tract is in the form of a note or otherwise, it is legal to 
provide for the pa3anent of attome3r8' fees if the debt 
has to be collected by suit.** The highest rate of in- 
terest may be charged and taken out of the loan in 
advance without violating the usury law, although 
in reality the legal rate of interest in such transactions 
is greater than that permitted by law.** This is the 
method of collecting interest employed by the banks 
in discounting notes. 

Section 49. Ultra Vires Agreebcents. 

By ultra vires agreements are meant those agree- 
ments made by corporations which are beyond the 
extent of the powers granted to the corporation by 
its charter or the statute of the State. Such contracts 
will be discussed under the subject of Private Cor- 
porations.*'' 

Section 50. Agreements WmcH Tend to Preju- 
dice A Nation in Its Relations With 
Other Nations. 

On the ground of comity and in accordance with 
the principle of international law, no court will enforce 
any agreement which will prejudice the home country 
in its relation with foreign nations. This would in- 
clude contracts in fraud of a foreign country, as for 
example, where a foreign government sends an agent 
to another country to purchase fire arms and one of 
the consuls of this country agrees with a certain manu- 

^ Taylor vs. Hiestand, 46 Ohio St., 136, 7 S. Rep., 439: Doraey vs. 

345, 20 N. E. Rep., 345; Fobes Wdff (lU.). 32 N. £. Rep., 495. 

vs. Cantfield, 3 Ohio, 17; •» Telford vb. Gairels, 132 111., 550. 

Young vs. HiU, 67 N. Y., 162. " See Vd. VIII, Twenty-fouith 
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f acturer of fire arms to recommend him to the agent 
in consideration of receiving a commission on the 
amomit of the sale." 

Section 51. Agreements WracH Tend to Injure 
THE Public Service. 

Agreements which tend in any way to injure the 
pubUc service are clearly against public policy and 
void. Under this heading would come all contracts 
which will tend to interfere with the freedom of elec- 
tions ~ or impropely influence the appointment of any 
parties to a pubUc office,*® and also all lobbying con- 
tracts." A contract by which a party is hired to ap- 
pear and argue a matter before a legislative body or 
committee is, however, a valid contract. 

Any special contract which a party makes with 
a pubUc official for the doing of some act by the officer 
in his official capacity, even if the act is not illegal, is 
void, as tending to interfere with the unbiased exer- 
cise of his office, and therefore to interfere with the 
efficiency of the public service." This rule will not, how- 
ever, prohibit him from taking a bond of indemnity. 

Section 52. Agreements which tend to 
Increase Litigation. 

The common law was originally very strict in its 
provisions against contracts which would tend to in- 
crease Utigation. Champerty and maintenance were 
especially prohibited. ' 'Maintenance is defined in 
the old books as the officious intermedling or assist- 
ing either party, with money or otherwise, to prosecute 

" Ofcanyon ys. Anns. Co., 103 U. 08 Am. D., 55; Price vb. Capers 

S., 761. ton, 1 Duvall, 207. 

■• OHear vs. Kiger. 10 Leigh, 622; - Waldron vs. Evans, 1 Dak., 11; 

Martin vs. Wade, 37 Cal., 168. Randolph vs. Jones, Breese 

^ Hager vs. Catlm, 18 Hun., 448. 103; Satteriee vs. Jones, 3 

«> Bryan vs. Reynolds, 5 Wis., 200, Drier, 102. 
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or defend it. Champerty is defined as a bargain by a 
person with a plaintiff or defendant to divide the 
land or other matter, sued for between them if they 
prevail at law, whereupon the champertor is to cany 
on the party's suit or defense at his own expense. In 
other words, champerty is maintenance aggravated 
by an agreement to have a part of the thing in dispute. 
Some courts have held that the champertor need not 
carry on the suit at his own expense — ^that it may be 
where an attorney agrees to conduct a suit for a com- 
pensation contingent on success. Champerty and 
maintenance are crimes imder the common law in 
England.'' *' These prohibitions have been expressly 
abolished in some states and in some others are gen- 
erally disregarded. It is at the present time, a very 
conunon practice for an attorney to take cases on con- 
tingent fees, and the right to assign rights or choses 
in action arising out of property rights, is generally 
recognized. 

Section 63. Agreements WmcH Tend to Obstruct 

Justice. 
Where a crime has been conmiitted the party 
especially injured has no right to agree to drop the 
prosecution, or to refuse to testify against the criminal, 
in consideration of receiving satisfaction for his private 
injuries. Such an act is called compounding a felony, 
and not only is the contract void," but this act of 
compounding is itself a crime. A quasi criminal 
action, however, such as a bastardy proceeding may 
be settled by an agreement between the parties them- 
selves.** What will and what will not constitute 

^ Claris on Contracts, p. 433. 470; Bailey vs. Back, 11 Att., 

*^ Crowder vs. Reed, 80 Ind., 1; 252. 

Bank vs. Moore, 2 Southard ** Seaman vs. Colby, 178 BlasB., 478, 

^ N. E., 1017. 
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compounding a felony, is discussed by the New York 
Court of Appeals in the case of Nickelson vs. Wilson/' 
in the following words: 'The statutes against com- 
pounding felonies and misdemeanors point out very 
distinctly the character of that offense. 2 R. S., 689, 
Sec. 17, 18; 692, Sec. 12. They prohibit the taking 
of any money, property, gratuity, or reward, or any 
engagement or promise therefor, upon any agreement 
or understanding to compound or conceal a crime, 
abstain from prosecuting, or withhold evidence. These 
are the acts by which the course of justice may be 
interfered with and prosecutions may be stifled or 
embarrassed. And in all the cases which have been 
cited, some of these vicious elements existed and ap- 
peared. In the often cited case of Collins vs. Blantem 
2 Wilson, 343, 349, a promissory note was given by a 
friend of the accused in consideration of the agree- 
ment of the prosecutor not to appear and give evidence 
on a charge of perjury, and a bond of indemnity 
against the note was held void. In the Steuben 
County Bank vs. Mathewson, 5 Hill, 249, 251, the 
bond sued upon had been given upon an agreement 
that the bank should siirrender up a note alleged to 
be forged, and should not make a criminal charge for 
forging the note or obtaining the money thereon. 
In Porter vs. Havens, 37 Barb., 343, the notes in suit 
were executed by one Havens, against whom criminal 
proceedings were pending, and were placed in the 
hands of a third party to be delivered to Barron, the 
payee, when the criminal proceedings against Havens 
should be 'discontinued and ended;' and upon the 
further condition that Barron, the payee, should not 
arrest Havens, or cause him to be arrested on any 

• 260N.Y.,86. 
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process whatever, but should cease all proceedings 
agamst him. The plain intent of this agreement was 
to suppress the criminal prosecutions. In Conder- 
man vs. Hicks, 3 Lans., 108, the note was given to 
obtain the release of the maker, and the termination 
of criminal proceedings for false pretenses, pending 
against him, but without the approval of the court 
or magistrate, as provided in 2 Revised Statutes, 
page 730, section 66, etc. 

'^ut the present case exhibits no such elements; 
the agreement looked not to an abandonment of the 
prosecution, but to bringing the indictment to trial; 
not to the withholding of evidence, but to the procur- 
ing it; not to any secret effort to shield the plaintiff, 
but to an open application to receive him as State's 
evidence, with the consequences which usually follow. 

''A further ground for sustaining the validity of 
the agreement is to be found in the provisions of the 
revised statutes which permit the compounding, by 
leave of the Court, of misdemeanors for which the 
injured party has a remedy by civil action. 2 R. S., 
730, Sec. 66, 67, 68. These provisions permit the 
Court before whom the indictment is pending to 
exercise, in its discretion, the power of ordering a 
perpetual stay of the prosecution, on the injured party 
appearing and acknowledging satisfaction, and on the 
payment of costs. In the present case the charge was 
false pretenses, by which the prosecutor has sustained 
pecuniary damages. This offense has been held to 
amount, not to a felony, but merely to a misdemeanor 
(Fassett vs. Smith, 23 N. Y., 252), and therefore falls 
within the provisions of the statute. The prosecutor 
might, therefore, lawfully have agreed to appear before 
the Court and invoke its action under the statute 
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referred to. That course was not pursued, and there- 
fore the statute cited has not, perhaps, a direct bear- 
ing on this case, but it affords some indication of the 
policy of the law upon the subject under considera- 
tion. 

''The whole point of the case lies in this: An 
agreement to cripple, stifle, or embarrass a prosecu- 
tion for a criminal offense, by destroying or withhold- 
ing evidence, suppressing facts, or other acts of that 
character, is against public policy, and void. In such 
cases the parties take the responsibility of interfering 
with, and by secret or indirect means, frustrating the 
administration of justice. But an agreement to lay 
the whole facts before the Court, and to leave it to 
the free exercise of the discretionary powers vested 
in it by law, is not in itself wrong, and is not rendered 
illegal even by a stipulation on the part of a prosecutor 
to exert such legitimate influence as his position gives 
him in favor of the extension of mercy to a guilty 
party. 

"Some other points have been suggested on the 
part of the defense which merit observation. The 
argument that the plaintiff's agreement to testify 
was not a sufficient consideration for the defendant's 
engagement has been already met. The plaintiff 
was privileged against criminating himself; and the 
waiver of this privilege constituted a consideration. 

"But it is further urged that any agreement to 
give testimony in consideration of a reward is against 
public policy, having a tendency to induce the com- 
mission of the crime of perjury; and in a well con- 
sidered case (Pollock vs. Gregory, 9 Bosw., 116), it 
was held that an agreement to pay a witness for 
testifying, on condition that his evidence should lead 



LEGALITY OF OBJECT. 119 

to a result favorable to the party calling him was 
illegal and void. But the evil of such an agreement 
consists in the condition, which holds out to the 
witness the temptation of falsifying his testimony, 
so as to produce the result upon which his compensa- 
tion is to depend. Where the witness simply con- 
sents to make a disclosure of the truth, and, as in the 
present case, he has no inducement to produce any 
special result, the mischief is not apparent. In 
Yeatman vs. Dempsey, 7 C. B. (N. S.), 628, an agree- 
ment to testify, divested of such a condition, was 
sustained, and aJso in Webb vs. Page, I. C. & K., 23, 
in the case of an expert. 

''The defendant deemed the testimony of the 
plaintiff essential to enable him to recover the judg- 
ment in question. It is conceded and found that 
the plaintiff performed his part of the agreement; 
and it is fairly presumable that the judgment was 
obtained by means of his testimony. It would be 
exceedingly unjust to enforce that judgment against 
him under the circumstances. '' 

Section 54. Agreements WracH Involve Immor- 
ality. 
Agreements which either directly or indirectly 
tend to violate the established rules of decency and 
morality are void, as being against public policy. 
Most of the contracts which come imder this class are 
those involving sexual immorality. Sexual inter- 
course between persons not married to each other, 
unless it is open and notorious, or unless one of the 
parties is -married, or imless there are some other aggra- 
vating circumstances, is not a crime at common law. 
The same is true in the states of this country, with 
three or four exceptions, but such acts are nevertheless 
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illegal. Both at common law, and in this country, a 
promise made in consideration of present or future 
illicit intercourse is void, on the ground that the con- 
sideration is illegal/^ If the promise is in considera- 
tion of past illicit intercourse, the courts hold that it 
is unenforceable as being given without consideration; 
the alleged consideration being considered as nullity 
in such cases.^ A few states hold that if such inter- 
course was accompanied by seduction, there is sufficient 
consideration to support a parol promise/' Even a 
promise to marry in consideration of present or future 
illicit intercourse is void." Such a promise, how- 
ever, in consideration of past illicit intercourse, if 
made under seal would be upheld.** 

The sale of property to be used for immoral pur- 
poses, or which is to be paid for out of money earned 
by immoral acts is void, if the seller intended the 
property to be used for such purposes or had knowl- 
edge of such intention on the part of the purchaser. 
The leading case under this subject is Pearce vs. 
Brooks/' the decisions in which case rendered by 
two of the judges, were as follows: 

(Bramwell). ''At the trial I was at first disposed 
to think that there was no evidence on this point, and 
I put it to the jury, that, in some sense, everything 
which was supplied to a prostitute is supplied to her 
to enable her to carry on her trade, as, for instance, 
shoes sold to a street-walker, and that the things sup- 
plied must be not merely such as would be necessary 
or useful for ordinary purposes, and might be also 

« Goodal VB. Thupinan, 1 Head • Smith vb. Richaida, 29 Conn., 

CTenn.), 209; Foravthe vs. 232. 

State, 6 Ohio. 20; Walker vs. * Baldy vb. Stratton, 11 Jones, 316. 

Gregory, 36, Ala., 180. " Bivins vb. Jamigan, 3 Baxter, 
« Wyant vb. Leaher, 23 Pa. St., 282. 

33S; McDonald vb. Fleming, 12 ■ Law Rep., 1 Ezch., 213- 

B. ion, (Ky.), 286- 
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applied to an immoral use; but they must be such as 
would under the circumstances not be required^ ex- 
cept with that view. The jury, by the mode in which 
they answered the question, showed that they appre- 
ciated the distinction; and on reflection, I think they 
were entitled to draw their inference, which they did. 
They were entitled to bring their knowledge of the 
world to bear upon the facts proved. The inference 
that a prostitute (who swore that she could not read 
writing), required an ornamental brougham for the 
purposes of her calling, was as natural a one as that a 
medical man would want a brougham for the purpose 
of visiting his patients; and the knowledge of the de- 
fendant's condition being brought home to the plaint- 
iffs, the jury were entitled to ascribe to them also the 
knowledge of her purpose. 

'IJpon the second point, the case of Bowry vs. Ben- 
net, 1 Camp, 348, falls short of proving that the plaintiff 
must intend to be paid out of the proceeds of the 
illegal act. The report states that the evidence of the 
plaintiffs' knowledge of the defendant's way of life 
was Very slight'; and Lord EUenborough appears to 
have referred to the intention as to payment, not as a 
legal test, but as a matter of evidence with reference 
to the particular circumstances of the case. The 
goods supplied there were clothes; without other 
circmnstances there would be nothing illegal in selling 
clothes to a known prostitute; but if it were shown 
that the seller intended to be paid out of her illegal 
earnings, the otherwise innocent contract would be 
vitiated. Neither is Lloyd vs. Johnson, I. B. & P., 
340, cited in the note to the last case, an authority for 
the plaintiffs, for these part of the contract would have 
been innocent, and all that the Court says, is, that it 
cannot 'take into consideration whidi of the articles 
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were used by the defendant to an improper purpose, 
and which were not'; they had no materials for doing 
so. The present case rather resembles the case of 
Crisp vs. Churchill cited in Lloyd vs. Johnson, I. B. 
& P., 340, where the plaintiff was not allowed to re- 
cover for the use of lodgings let for the purpose of 
prostitution. Appleton vs. Campbell, 2 C. & P., 347, 
is to the same effect.'' 

(Pollock). ''We are all of opinion that this rule 
may be discharged. I do not think it is necessary to 
enter into the subject at large after what has fallen 
from the bench in the coiu*se of the argument, f mother 
than to say that since the case of Cannan vs. Bryce, 
3 B. & A., 179, cited by Lord Abinger in delivering 
the judgment of this court in the case of M'Kinnell vs. 
Robinson, 3 M. & W., at p. 441, and followed by the 
case in which it was so cited, I have always considered 
it as settled law that any person who contributes to 
the performance of an illegal act by suppljring a thing 
with the knowledge that it is going to be used for that 
purpose, cannot recover the price of the thing so 
supplied. If, to create that incapacity, it was ever 
considered necessary that the price should be bar- 
gained or expected to be paid out of the fruits of the 
illegal act (which I do not stop to examine), that 
proposition has been overruled by the cases I have 
referred to, and has now ceased to be law. Nor can 
any distinction be made between an illegal and an 
immoral purpose; the rule which is applicable to the 
matter is. Ex turpi causa non oritur actio, and whether 
it is an immoral or an illegal purpose in which the 
plaintiff has participated, it comes equally within the 
terms of that maxim, and the effect is the same; no 
cause of action can arise out of either the one or the 
other. The rule of law was well settled in Cannan vs. 
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Bryce, 3 B. & A., 179; that was a case which at the 
time it was decided, I, in common with many other 
lawyers in Westminster Hall, was at first disposed to 
regard with smprise. But the learned judge (then 
Sir Charles Abbott), who decided it, though not dis- 
tinguished as an advocate, nor at first eminent as a 
judge, was one than whom few have adorned the bench 
with clearer views, or more accurate minds, or have 
produced more beneficial results in the law. The 
judgment in that case was, I believe, emphatically 
his judgment; it was assented to by all the members 
of the Court of King's Bench, and is now the law of 
the land. If, therefore, this article was furnished to 
the defendant for the purpose of enabling her to make 
a display favorable to her immoral purposes, the 
plaintiffs can derive no cause of action from the bar- 
gain. I cannot go with Mr. Chambers in thinking 
that everything must be found by a jury in such a 
case with that accuracy from which ordinary decency 
would recoil. For criminal law it is sometimes neces- 
sary that details of a revolting character should be 
found distinctly and minutely, but for civil purposes 
this is not necessary. If evidence is giveil which is 
sufficient to satisfy the jury of the fact of the immoral 
purpose, and of the plaintiff's knowledge of it, and 
that the article was required and furnished to facilitate 
that object, it is sufficient, although the facts are not 
expressed with such plainness as would offend the 
sense of decency. I agree with my brother, Bramwell, 
that the verdict was right, and that the rule must be 
discharged/' 

In an American case it has been held that a per- 
son who rents property to be used for immoral pur- 
poses cannot recover the rent." An agreement to pay 

• Dougherty vs. Seymour, 16 Col., 289, 16 Pac. Rep., 823. 
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for silence as to illicit intercourse is good; it being 
said that, 'There is no rule of public poUcy which 
forbids such a contract for silence so long as it is not 
in contemplation to conceal and prevent the punish- 
ment of a crime. ♦ ♦ * The public morals will 
surely not suffer by the suppressing of such scandals.' ' " 

Section 55. Agreements in Restraint of Marri- 
age. 

Marriage is considered by the law as the basis of 
society, and any contract which tends to interfere 
with marriage, or with the free choice by men and 
women of their wives and husbands, is looked upon 
with the greatest disfavor by the law. Contracts in 
restraint of marriage, or with the exercise of a free 
choice are void. A promise to marry no one but a 
certain person, when this is not accompanied by the 
mutual promises of the two parties to marry each 
other, is held void as in restraint of marriage." Con- 
tracts in restraint of a second marriage have been 
upheld. Marriage brokerage contracts are always 
held void as interfering with the freedom of choice,*' 
so also, are marriage gambling contracts void." 

Contracts between husband and wife for a present 
separation are binding, but one for a future separation 
is void." All agreements which in any way tend to 
aid in the securing of a divorce by collusion are void." 
Section 56. Agreements Lawful in Themselves, 

WracH Tend to Further an Unlawful 
Purpose. 

In connection with what has been stated in rela- 
tion to the various classes of illegal contracts, it must 

•• Wills vs. Sutton, 85 Ind., 70-74. Stokes vs. Anderson, 118 Ind.' 

•• Lowe vs. Peer, 4 Borrows, 225. 533. 21 N. E., 331. 

•• Keat vs. Allen, 2 Vera. 588; " Hamilton vs. Hamilton, 89 Dl., 

'^ Chaifont vs. Payton, 91 Ind., 202. 349; Viser vs. Bertrand, 14 

* Adams vs. Adams, 25 Minn., 72; Aik., 266. 
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be said in conclusion, that not only contracts to do 
acts which are themselves illegal, but also contracts 
to do acts lawful in themselves but which tend to 
further an unlawful purpose, are void. Many illustra- 
tions of this second class of illegal contracts have been 
given in the last eleven sections. 

SEcmoN 57. Agreements Illegal Only in Part. 

If an agreement is partially illegal and partially 
legal, and the illegal part can be separated from the 
legal part, then the last mentioned portion will be 
good and enforceable. If, however, the contract is 
in its natiu^ indivisible, then the whole contract is 
void. ''Where you cannot sever the illegal from the 
legal part of the covenant, the contract is altogether 
void; but where you can sever them, whether the 
illegality be created by statute or by the common law, 
you may reject the bad part and retain the good.''*® 

An illustration of a contract which may be divided 
is that of the case of the sale of a number of articles, 
some of which it is illegal to sell; if each is sold for a 
separate price, the price of those which can be legally 
sold may be recovered." 

Section 58. Recovery Under an Illegel Con- 
tract. 

''No agreement between parties to do a thing 
prohibited by law or subversive of any public interest 
which the law cherishes, will be judicially enforced. 
This means that no party to such a contract has any 
right giving him any standing in a court. But if 
public policy interests may be subserved by awarding 
to either relief against the other, courts award it.''** 

• Pickering vs. Railway Co., L. R., 290; Shore vs. Carpenter, 54 

3 C. P., 250. Vt., 65. 

« Carleton vs. Woods, 28 N. H., " Meech vs. Lee. 82 Mich., 274, 46 

N. W., 3is.. 
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'^In the doing of this it is deemed that the Court gives 
relief to the public through one of such parties^^ 
especially to one who has lost the right to object.*^ 
This appUes to executed contracts as well as to those 
merely executory," and to giving of money damages;^ 
and to relief by injunction.*^ Also the relief may be 
moulded, in equity, as public interest may require/' " •• 
A defense that a contract is void on account of 
being illegal or against pubUc policy, cannot be waived 
by a party thereto,'** but if the illegality might have been 
pleaded as a defense and was not, a judgment upon an 
illegal contract, is deemed freed from the impurity.'^ 

** Cone vs. Russell, 48 N. J. Eq., ** Seattle Electric Co. vs. Suoqua- 

208, 21 Atl., 847. lurie Falls Power Ck>. (Wash.), 

•• NaU. Bank Sc L. Co. vs. Petrie, 82 Pac., 713; 1 L. R. A. (N. 

189 U. 8., 423. 8.), 508. 

•• 2 Pomeiy's £q. Jur., Sec. 941, « Bishop on Contracts, 2nd Edi- 

942. tion. Sec. 470. 

~ Hobbs vs. Boatright, 195 Mo., "> Oamsler vs. Penland, 125 Mo., 

693, 93 S. W., 934. 578, 34 S. E.. 683. 

^ Basket vs. Miss, 115 N. C, 448, *' Owens vs. Machinery Co., 96 Ga., 

20 S. E., 733. 408, 23 S. E., 416. 



Chapter VII. 

OPERATION OF THE CONTEACT. 

Section 59. Limits op Contractual Relations. 
The general rule (subject to a few exceptions, to 
be noticed in the next section) is that a contract cannot 
impose liabilities, nor confer rights on a person who is 
not a party to such contract. The true contractual 
relation is one created by agreement between the 
parties thereto, by which each party acquires rights 
and assumes obligations towards the other parties to 
the contract. It therefore follows that as rights under 
a contract can only arise by the agreement of the party 
against whom such rights are created; and as no prom- 
ise in a contract is binding unless on a consideration, 
it cannot be enforced in favor of a party who was not 
a party to the contract and therefore gave no consider- 
ation. 

Section 60. Effect on Third Parties. 

There are, however, a few real or apparent excep- 
tions to this general rule. 

In general a contract cannot confer rights on a 
third person, but if a person purchases property with 
money belonging to another, there will be a resulting 
trust in favor of the party whose money was used to 
make the purchase.* Again, if one conveys property 
to any person directing that he hold it for the benefit 
of a third party, a trust is created in favor of such third 
party which he can enforce in a court of equity.' 

» Murry vs. Sell, 23 W. Va., 476; Trusts, Vol. Vll, Subject 

Newton vs. Taylor, 32 Ohio Twenty-one. 

St., 399; see also, subject of ' Chace vs. Chapin, 130 Mass., 128. 

127 
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Again, ^^The bargain between the parties may be, 
that one of them shall confer a benefit on a third 
person. And, if the consideration for it is adequate, 
the consequence does not depend on the motive; as, 
whether it was to do a favor to the third person, or was 
an arrangement of convenience to the parties. Nor 
is it material in whose name the rules of practice require 
the action to be brought as, whether at law by one 
party against the other, or at law by the third person 
against the party promising, or by a suit in equity. 
The third person has open to him the one of these three 
methods which the particular facts and the practice 
of the court may indicate." ' 

A contract cannot impose liabilities on a third 
person. For instance, ^'a man cannot, of his own 
will, pay another man's debt without his consent, 
and thereby convert himself into a creditor.*' * The 
nearest approach to an exception to this rule, is the 
old doctrine that the making of a contract between 
master and servant, imposes a duty on third parties, 
not to induce the servant to break it.^ Some courts 
extend this doctrine to the case of other contracts.^ 

Contracts made by agents which furnish some 
apparent, but not real, exceptions to these principles 
will be considered under the subject of Agency.^ 

Section 61. Joint Contracts. 

A joint promise is one where two or more persons 
jointly agree to do a certain thing. Here the promise 
is that of all collectively, and not of any one individu- 
ally.' The result is that the person, to whom the 

■ Bishop on Contracts, 2nd Ed., * Walker vs. Cronin, 107 Mass., 

Sec. 1219. 555; Chipley vs. Atkinson, 23 

« Dumford vs. Messiter, 5 Maule Fla., 206; 1 So. Rep., 934. 

and S., 446. ' Volume III, Subject 7. 

• Ames vs. RaQway Co^ 117 Mass., * Bower vs. Swodfen, 1 Atk., 294. 

541: Haskins vs. Koyster, 70 

N. 0., 601. 
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promise was made must unite in his suit all of the prom- 
isors who are alive and of age.^ A failure to do this 
is fatal.*^ In Cowley vs. Patch, it was held:" 'In 
order to maintain an action on a joint contract whether 
the action is brought against one or against both of the 
joint contractors, it is necessary to prove the liability 
of both; for if one only is or ever was liable, there is 
not a joint, but only a several liability, and a variance 
from the cause of action declared on. For example, 
if one joint contractor is sued alone, and does not plead 
in abatement the non-joinder of the other, and 
judgment is rendered against the one sued, it merges 
the cause of action against him, and (unless otherwise 
provided by statute) as the two are no longer jointly 
liable, prevents a subsequent recovery against the 
other joint contractor. Ward vs. Johnson, 13 Mass., 
148. King vs. Hoare, 13 M. & W., 494. Mason vs. 
Eldred, 6 Wall., 231. So if, in such an action, the 
judgment is for the defendant, upon the ground that 
there is no joint liability, it is a bar to a subsequent 
action against the other contractor upon the joint 
contract. Phillips vs. Ward, 2 H. & C, 717. ^ 

''The same rule must be applied to this case. It 
is true that, by reason of the death of one joint con- 
tractor, and the provision of the Gen. Sts., c. 97, Sec. 
28, enabling an action to be maintained against his 
administrator as if the contract had been originally 
joint and several, the plaintiff might maintain one 
action against the survivor, and another against the 
administrator of the deceased. Curtis vs. Mansfield, 
11 Cush., 152; New Haven & Northampton Co. vs. 
Hayden, 119 Mass., 361. But the severance is merely 

• Cutis vs. Gordon, 13 Me., 474. " 120 Mass., 137. 

» Tuttle vs. Cooper, 10 Pick, 281; 

Woloott vs. Ganfield, 3 Ooim., 

194. 

Vol. III.— 9. 
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for the purposes of remedy, and the plaintiff must still, in 
either action, prove that the original liability was joint, 
and that, so far as concerns that question, both the sur- 
vivor and the administrator of the deceased are liable." 
A joint and several promise is one which is both 
the joint promise of all the promisors, and also the 
individual promise of each separately. In such a 
contract the promisee may elect either to sue all the 
promisors, or one alone, but he cannot sue more than 
one and less than all.** 

Section 62. Assignment of Contracts. 

The rule as to the assignability of such instruments 
is that all contracts may be assigned, either before 
or after the breach, which were not entered into, upon 
the one side or the other, on accoimt of a personal 
trust in the peculiar fitness of the other party to per- 
form his part. An illustration often used is that 
of an author to write a book; or an artist to paint a 
picture; neither of which can be assigned on the part 
of the person whose genius is depended upon. But 
an agreement to pay $1,000 for a valuable considera- 
tion, or to deliver ten tons of coal at so much per ton, 
cannot belong to this class of cases, as in either instance 
it can make no difference to either party who executes 
the other part of the contract. Where taste, skill, or 
genius is one of the elements relied upon the contract 
cannot be assigned; where it is only a question of so 
much lost or so much gained whoever performs the 
contract, it may be assigned. 

The New York Court of Appeals, in Devlin vs. 
Mayor," has given a criterion to decide cases of 
this character. This criterion is, that whatever 

" Bangor Bank vs. Treat, 6 Greenl., >* 63 N. Y., 8, 16. 

207; 19 Am. D., 210. 
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contracts are binding upon the executors or ad- 
ministrators may be assigned while those that die 
with the person cannot be assigned. While it is true 
that in both instances we must go back to the principle 
of personal skill, taste, or genius, as the real test, the 
fact that this has been the test so far as executors and 
administrators are concerned for centuries of the com- 
mon law, will make it much easier to apply in the 
matter of the assignability of contracts. So that all 
the cases deciding the question of the liability or rights 
of the executor or administrator upon executory con- 
tracts of the decedent, can be quoted or applicable 
to the question of the assignabiUty of contracts. 

The general rule as to executors was stated by 
the Queen's Bench in time of Queen Elizabeth to be 
that ^'a covenant lies against an executor in every 
case, although he be not named; unless it be such a 
covenant as is to be performed by the person of the 
testator which they cannot perform/'" 

Lord Coke, a few years later, in the case of Quick 
vs. Ludborrow," stat^ the rule to be the same, and 
says that if one is boimd to build a house for another 
before such a time and dies, his executors are bound 
to perform the contract. While this was a dictum so 
far as that case was concerned, it is valuable as an 
illustration of how ancient the principle we are con- 
tending for is, and it is also valuable in that the great 
Chief Justice goes back yet further for his authority, 
citing to support it the Year Books 31 H. VI and 
15 H. VIL 

The Barons of the Exchequer affirmed the dictum 
of Lord Coke by deciding that where the testator 
had contracted to build a wooden galley and died 

^ Hyde vs. Dean and Cnaons of ^ Z Bulstr. 29, 30. 

Windsor, Cro. Eliz., 553. 
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before any of the work was done, and his executors 
had gone on and completed the work, the executors 
might sue on the contract and recover — ^Lord Lynd- 
hurst putting his decision on the ground of the differ- 
ence between contracts personal in their [nature and 
those that are not.** 

A rule so unanimously declared to be a maxim 
of the common law has never been doubted by the 
American courts." 

The English courts have not in terms announced 
the doctrine stated in New York; but they have, by 
appljring the same principles to both personal repre- 
sentatives and assignees^ made it practically the 
same. The fundamental principle of personal and 
non-personal contracts runs through all the cases.*' 

The American authorities are, if it were possible, 
much stronger upon the side of assignability than are 
the English. The New York decisions being particu- 
larly numerous on this question.** 

On the question of what contracts are not 
assignable the Supreme Court of the United 
States in Smelting Co. vs. Belden Mining Co.,*^ said: 
"At the present day, no doubt, an agreement to pay 
money, or to deliver goods, may be assigned by the 



"• Marshall vs. Broadhurst, 1 Tyrwh 
348 B. c, 1 Cr. & Jer., 403; see 
also, Siboni vs. Kirkman, 1 M. 
& W., 417: 8. c, 4 M. A W., 339 
Wentworth vs. Cook, 10 ad. A 
EL,, 42; Walker vs. HaU, 2 
Levinz, 177; Hyde vs. Skiimer, 

2 P. Wms., 196; Beriaford vs. 
Woodruff Groke, Jac.. 404. 

» Petrie vs. Vorhees, 18 N. J. Eq., 

3 C. E. Green. 285; Woods vs. 
Ridlev, 27 Miss., 119; Rin^e 
vs. McPherson, 2 Desaussure, 
524; White vs. Oommonwealth, 
39 Fenn. St., 167. 

" Robeon vs. Druimnond, 2 B. ft 
Ad., 303; Wentworth vs. Cock, 



supra.; British Wagon Go. vs. 
Lea, 5 Q. B. D., 149. 

^ Devlin vs. Biayor, supra; Sean 
vs. Gonover, 3 Keyes, 113; 
Tyler vs. Barrows, 6 Robertson 
(N. Y.), 104; Homer vs. Wood, 
23 N. Y., 350; see also, in the 
reports of the other States, 
Taidor vb. Palmer, 31 Gal., 
240; Parson vs. Woodaid, 22 
N. J. L. (2 Zabriskie), 196; 
Philadelphia vs. Lockhardt, 73 
Peen St., 211; Laffertv vs. 
Rutherford, 5 Aik., 453; St. 
Louis vs. Clemens, 42 Mo.» 69; 
Groot vs. Story, 41 Vt., 533. 

» 127 U. S., 379. 



OPERATION OF THE CONTRACT. 133 

person to whom the money is to be paid or the goods 
are to be delivered, if there is nothing in the terms 
of the contract, whether by requiring something to be 
afterwards done by him, or by some other stipulation, 
which manifests the intention of the parties that it 
shall not be assignable. 

**But every one has a right to select and determine 
with whom he will contract, and cannot have another 
person thrust upon him without his consent. In the 
familiar phrase of Lord Cenman, 'You have a right to 
the benefit you anticipate from the character, credit, 
and substance of the party with whom you contract/ 
Humble vs. Hunter, 12 A. B., 310, 317; Winchester 
vs. Howard, 97 Mass., 303, 305; Boston Ice Co. vs. 
Potter, 123 Mass., 28; King vs. Batterson, 13 R. I., 
117, 120; Lansden vs. McCarthy, 45 Mo., 106. The 
rule upon this subject, as applicable to the case at 
bar, is well expre^ed in a recent treatise. 'Rights 
arising out of contract cannot be transferred if they 
are coupled with liabilities, or if they involve a relation 
of personal confidence such that the party, whose 
agreement conferred those rights must have intended 
them to be exercised only by him in whom he actually 
confided.' Pollock on Contracts (4th ed.), 425. 

''The contract here sued on was one by which the 
defendant agreed to deliver ten thousand tons of lead 
ore from its mines to Billing and Eilers at their smelting 
works. The ore was to be delivered at the rate of 
fifty tons a day, and it was expressly agreed that it 
should become the property of Billing and Eilers as 
soon as delivered. The price was not fixed by the 
contract, or payable upon the delivery of the ore. 
But, as often as a hundred tons of ore had been deliv- 
ered, the ore was to be assayed by the parties or one 
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of them, and, if they could not agree, by an umpire; 
and it was only after all this had been done, and accord- 
ing to the result of the assay, and the proportions of 
lead, silver, silica, and iron, thereby proved to be in 
the ore, that the price was to be ascertained and paid. 
During the time that must elapse between the delivery 
of the ore, and the ascertainment and payment of the 
price, the defendant had no security for its payment, 
except in the character and solvency of Billing and 
Eilers. The defendant, therefore, could not be com- 
pelled to accept the liability of any other person or 
corporation as a substitute for the liability of those 
with whom it had contracted. 

''The fact that upon the dissolution of the firm 
of Billing and Eilers, and the transfer by Eilers to Bill- 
ling of this contract, together with the smelting works 
and business of the partnership, the defendant con- 
tinued to deliver ore to a stranger, to whom Billing 
had undertaken, without the defendant's consent, to 
assign the contract. The change in a partnership by 
the coming in or the withdrawal of a partner might 
perhaps be held to be within the contemplation of the 
parties originally contracting; but however that may be, 
an assent to such a change in the one party cannot 
estop the other to deny the validity of a subsequent 
assignment of the whole contract to a stranger. The 
technical rule of law, recognized in Murray vs. Harway, 
66 N. Y., 337, cited for the plaintiff, by which a lessee's 
express covenant not to assign has been held to be 
wholly determined by one assignment with the lessor's 
consent, has no application to this case. 

"The cause of action set forth in the complaint 
is not for any failure to deliver ore to Billing before 
his assignment to the plaintiff (which might perhaps 
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be an assignable chose in action), but it is for a refusal 
to deliver ore to the plaintiff since this assignment. 
Performance and readiness to perform by the plaintiff 
and its assignors, during the periods for which they 
respectively held the contract, is all that is alleged; 
there is no allegation that Billing is ready to pay for 
any ore delivered to the plaintiff. In short, the 
plaintiff undertakes to step into the shoes of Billing, 
and to substitute its liability for his. The defendant 
had a perfect right to decline to assent to this, and to 
refuse to recognize a party with whom it had never 
contracted, as entitled to demand further deliveries 
of ore.'' 



Chapter VIII, 

INTERPRETATION AND CONSTRUCTION OP 

STATUTES, 

Section 63. Definition. 

''The terms 'interpretation' and 'construction' 
as generally used by courts and legal writers, signify 
the ascertainment of the thought or meaning of the 
author of , or of the parties to, a legal document as 
expressed therein, according to the rules of language 
and subject to the rules of law.'** 

The meanings of these terms already has been 
quite fully discussed and the distinction between the 
two terms noted, in the previous volume under the 
subject of Statutory Construction. Very many of 
the rules there given for the interpretation and con- 
struction of statutes can be also applied in the inter- 
pretation and construction of contracts. The peculi- 
arities of the rules applied to the interpretation and 
construction of contracts will be here discussed. 

Section 64. First Principle — Intention of 

Parties. 

The great object and purpose of the interpreta- 
tion and construction of contracts is to ascertain and 
carry out the intention of the parties to the contract. 
The duty of the Court is to enforce the contract as 
made by the parties thereto, and not to make a new 
contract for the parties.* 

> American and EngiiBh Enc. of Hill, 15 Wall, 94; Steele tb. 

Law, Vol. 17, p. 2. Branch, 40 Cal., 3; Brown vs. 

' Fold VB. Beech, 112 B., 852; Slater, 16 Conn., 192. 

Chesapeake, etc., Ganal Co. vb. 

187 
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In William Cramp, etc., Ship, etc., Bldg. Co. vs. 
Sloan,' the Court said on this point: **The greatest 
doubt as to the correctness of the rulings at the trial 
has arisen upon that part of the instructions to the 
jury to the effect that, if both parties did not mutually 
imderstand that the building of the ship was to be 
proceeded with for the defendants, upon their con- 
tract to take and pay for them, still if the defendants 
gave the officers of the plaintiff, who transacted the 
business, fairly to understand, as prudent men in the 
transaction of such business, that the plaintiff might 
go on and build the ships for them, and they would 
take them at the agreed price, the defendants would 
be bound. This was not intended to trench upon the 
necessity of a meeting of the minds of the parties to 
make a contract. The price and kind of ships was 
fully agreed upon. The question was whether the 
contract should be proceeded with. The plaintiff 
could only act upon what the defendants fairly gave 
its officers and agents to understand. If there was 
any miscarriage in expressing the mind of the defend- 
ants it would seem to be just that they should be 
bound by what they fairly expressed, whether they 
intended it as they expressed it or not.* As, if they 
had told the plaintiff to build two ships, when they 
intended to say, and understood that they said, to 
build one, it would seem to be clear that they would 
be holden for the two. And if they told the plaintiff 
to go on and build the ships, it would seem to be 
equally clear that they would be bound, although 
they did not understand that they told the plaintiffs 
so.'' 

' 21 Fed. Rep., 561. 86; Adams vb. LmdseU, 1 

• Poth Obl iO; Stoiy Cont., Sec Bam. A Aid., 681. 
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Section 65. Whole Contract to be Construed 

Together. 

In determining the intention of the parties from 
the wording of the contracti the whole contract must 
be construed together. Obscurities in certain pass- 
ages or apparent inconsistencies between different 
provisions can very often be remedied by a considera- 
tion of the contract as a whole. 

''What, then, is the true construction of the con- 
tract? The answer to this question is not to be found 
in any name which the parties may have given to the 
instrument, and not alone in any particular provision, 
it contains, disconnected from all the others, but in 
the ruling intention of the parties, gathered from aU 
the language they have used. It is the legal effect 
of the whole which is to be sought for.*' * 

The covenants of a deed will be construed together, 
and general covenants are often modified by others 
of a more particular character.' When particular 
words are preceded or followed by a general term, the 
general term will be limited in its scope to persons or 
things of the same general character as those [covered 
by the particular terms.^ 

A contract is to be so construed as to give effect 
if possible, to every word and clause.® Thus a con- 
struction which requires that an entire clause of a 
deed should be rejected will not be adopted, except 
from unavoidable necessity.* Where at the bottom 
of a promissory note, in terms payable on demand, 

» Herryfoid vs. Davis, 102 U. S., • Bush vs. Watkins, 14 Beav., 426; 

235. Mason vs. Alabama Iron Co., 

• Davis vs. Lyman, 6 Conn., 262; 73 Ala., 270; Baron vs. Radde, 

aarkvB.Devoe,124N.Y.,120; 7 La. Am., 229; Oorbin vs. 

21 Am. St. Ap., 652. Healy, 20 Peck, 614. 

' Bock vs. Perkins, 139 U. 8., 628; • CSty of Alton vs. Illinois Trans- 
Moore vs. GrifiBn, 22 Me., 350. portation Co., 12 lU., 38. 
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was written, the memorandum ''one-half payable in 
twelve months, the balance in twenty-four months/' 
it was held that since every clause should be given an 
effect if possible, the memorandum should be taken 
as intended to limit and control the generality of the 
words, ''on demand," and that the agreement was to 
pay one-half on demand after twelve months and the 
other half on demand after twenty-four months.*® 

If a contract is incorporated in, or evidenced by, 
several writings, all are to be considered as if they 
were part of one instrument,* and are to be construed 
together.** Thus, where two agreements and a deed, 
of same date, were part of the same transaction, it 
was held that they should be construed together.** 

Section 66. Presumptions in Favor of Instru- 
ments. 

All presumptions will be made in favor of uphold- 
ing the contract. Where the language of an instru- 
ment is susceptible of two constructions, one of which 
will render it valid and the other invalid, the former 
will be adopted.*' For example, where one construc- 
tion would render the contract invaUd under the 
statute of frauds, another construction will be pre- 
ferred.** 

The presumption in favor of the legality of the 
contract is even stronger than that in favor of its 
validity. The courts will never hold that the parties 

^ Hesrwood V8. Penin, 10 Pick " Amer. & Eng. Enc. of Law, Vol. 

228; 20 Am. Dec., 518. XVII, p. 17: Pitney m Bolton, 

" Thunnan vb. Ck>oper, 2 Rolle, 23; 45 N. J. Ea., 639; Post vb. 

Isham VB. Morgan, 9 Ck>nn., Hover, 33 N. V., 593; Coyne vs. 

374; Duncan vs. Chariee, 5 111., Weaver, 84 N. Y., 386. 

561; Leach vb. Leach, 4 Ind., *• Adanoui vs. Adams, 26 Ala., 272; 

628; Newall vs. Wright, 3 Mass. Phippa vs. McFailane, 3 Minn., 

138. 109. 
» Joy vb. St. LouiB, 138 U. 8., 1. 
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intended to create an illegal contract, if any other con- 
struction is possible." 

The courts will also endeavor to so construe a 
contract as to render it effective rather than inopera- 
tive.*' The presumption is also against any construc- 
tion which would work a forfeiture." 

Section 67. Some Other Presumptions. 

In case of doubt words in a contract or deed will 
be construed most strongly against the party using 
such words." The contrary is the case, however, 
where the State is the grantor," and contracts in 
which the public are interested are to be construed 
liberally in favor of the public.*® 

Section 68. Parol Evidence — ^When Admissible 
TO Show Intention. 

Parol evidence is admissible to explain a latent 
ambiguity in a written contract, but not a patent am- 
biguity. This will be fully explained under the sub- 
ject of Evidence." 

Section 69. Meaning of Words and Phrases; 
Punctuation and Grammar. 

The rules already given under the subject of 
Statutory Construction as to the meaning to be given 
to words and phrases, and the force to be given to 



" United States vs. Central Pac. R. 

Co., 118 U. S., 235; Crittenden 

VB. Frency, 21 111., 508; Alfree 

vs. Gates, 82 Iowa. 119. 
>• Peckham vs. Haddock. 36 HI., 38; 

Cravens vs. Eagle Cotton Mills 

Co., 120 Ind., 6. 
^ Adams vs. Valentine, 33 Fed. 

Rep., 1; Osgood vs. Abbott, 58 

Me., 74. 
*» Douglas vs. Lewis, 131 U. S., 76; 

Marshall vs. Niles, 8 Conn. 

360; Grass vs. Houchin, 6 Ky. 



L. Rep., 442; Lincoln vs. 
WUder, 20 Me., 160. 

"* Rice vs. Minnesota, etc., R. Co., 
1 Black, 350; Bowling Green, 
etc., R. Co. vs. Warren County 
a., 10 Buch, 711. 

» Paik^r vs. Great Western R. Co., 
7 Scott, N. R., 835. 870; Col- 
man vs. Eastern Cioimtry R. 
Co., 10 Beav., 1; Gray vs. 
Liverpool & B. R. Co., 4 R. & 
C. Cos« 240. 

« Volume XI, Subject 37. 
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punctuation marks and grammatical construction will 
apply also in the case of the construction of contracts. 
They are therefore, not repeated. 

Section 70. Contracts Partly WRirrEN and 
Partly Printed. 

In the case of a contract partly written and partly 
printed, the written words will be given greater weight, 
as being the words selected by the parties, and pre- 
sumably more considered and better understood, 
than the general printed terms;" but if possible the 
two will be reconciled and force given to each." 

« Thornton vb. Sheffield, etc., R. • Wallwoik vb. Derby, 40 111., 527; 

Co., 84 Ala., 109; RiuneU vb. Hill vs. Miller, 76 N. Y., 32. 

Bowdie, 51 Biich., 76. 



Chapter IX. 
DISCHARGE OF CONTRACTS. 

Section 71. In General. 

By the discharge of a contract is meant the 
termination of all liabilities thereunder, in whatever 
way this may have been brought about. Such dis- 
charge may take place either by the act of the parties 
or by operation of law. A contract may be discharged 
by act of the parties either by its performance accord- 
ing to the terms of the original contract, or by an 
agreement between the parties releasing each other, 
or releasing the party who has not performed his part 
of the contract, or by the substitution of a new con- 
tract. 

Section 72. Performance According to Terms 
OP Contract. 

The simplest of all methods of discharging the 
contract is by its performance on both sides, according 
to the terms of the original contract. A modified per- 
formance will have the same effect if the parties 
agree to accept it. If a promissory note is given in 
settlement of money due on a contract, the presump- 
tion is that the party intended this as a conditional 
discharge.* If the note is not paid when due the 
creditor in most states may resort to the original 
claim.^ In a few states, a note taken in payment for 

» The KimbaU, 3 WaU, 37, 46; > Fleig vs. Sleet, 43 Ohio St^ 63; 

Stevens vb. Park, 73 lU., 387; I. N. E. 24; Muldon vb. Whit- 

Apideton vs. Kennon, 19 Mo., lock, 1 Cowp., 290; Joslin vs. 

Jaffrey vs. Oomish, 10 Gie8e,^69 N. jf. L., 130; 36 A, 



N. h., 606; Biil vs. Porter, 
9 Ooim., 23, 31. 
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a claim is prima facie an absolute discharge.' A 
proper offer or performance discharges the party making 
the offer. When, however, the performance due is the 
payment of a sum of money a tender does not create 
an absolute discharge; the tender must be kept 
open.* A party is not released from performance be- 
cause the contract has since making become im- 
possible of performance." 

Section 73. Release and Rescission. 

The parties who have entered into any contract 
may by a subsequent agreement agree to release each 
other from all liability for the performance of said 
contract. Such a contract as well as the original 
contract requires a consideration; if something re- 
mains to be done on both sides, the mutual releases 
will be consideration one for the other. In case, 
however, only one party is released from his promise, 
this promise to release must either be under seal,^ or 
must be supported by a collateral consideration.^ 
This subject of the consideration for a release is thor- 
oughly discussed in the case of Kidder vs. Kidder :' 

^'A release under seal is sometimes called a tech- 
nical release; although in equity it has no greater effect 
than a parol release, yet it differed from the latter in 
one quality materially; it is self-sustaining, the seal 
implying a consideration. Not so is it with a release 
not under seal. There a consideration of some sort 
is necessary to support it. 2 Dan., C. Pr., 766; White- 
hall vs. Wilson, 3 Penn. R., 405; 1 Barr, 445; 7 Barr, 

• Scott VB. Edmr, 169 Ind., 38; • The Hamman, 9 Wall, 161-172; 

41; 60 N. £., 468; Wade vs. Harruon vs. Ry. Co., 74 Mo., 

Curtis, 196 Ga., 309, 311; 62 364, 371. 

A., 762. • Finch vb. Simon, 70 N. Y. a, 

• Wait VB. Brewster, 31 Vt., 616, 361. 

628; Green vb. RusBell, 132 * Lancaster vs. Elliott, 60 Mo., 

MaoB., 636-638. App. 246. 

• 33 Pa., St. 268. 
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100; 1 Rawle. Wentz vs. Dehaven, 1 S. & R., 312, 
it is thought, sustains a different doctrine. There the 
release was in parol; that is, it was not under seal, and 
expressed no consideration. It was sustained on the 
ground that the release of the mortgage was by way 
of advancement to a child. This was inferred from 
the form of the writing and forbearance to sue by the 
intestate during life. Had it been expressed, the case 
would have doubtless stood firm upon a consideration. 
But that case has not been follow^. In Kennedy vs. 
Ware, 1 Barr, 445, Gibson, C. J., finds fault with his 
apparent support of it in Whitehall vs. Wilson, 3 
Penn. R., and adds, 'Wentz vs. Dehavens is not to be 
sustained on any ground.' 

''The release in question in this case is without a 
seal, and without any consideration expressed. As 
a release it was void. It was nudum pactum, and 
should have been so held by the Court. 

"The defendant in error, feeling the force of the 
want of consideration, as a dernier resort has en- 
deavored to give effect to the release as a gift to the 
releasor of one-half of the demand. But this is, if 
possible, a more hopeless undertaking than that of 
supporting the release without a consideration. It 
was not an executed gift, even if the instrument would 
bear the interpretation that a gift was intended; be- 
cause the instrument to be given was not delivered. 
If, then, it was but an agreement to give, it could not 
be enforced without a consideration, any more than 
could the release. On this point the case In re Camp- 
bell's Estate, 7 Barr, 100, need only be cited. There 
it is said by Gibson, C. J., that 'the gift of a bond, 
note, or any other chattel, therefore, cannot be made 
by words in f uturo, or by words in presenti, unaccom- 

YoL III.— 10. 
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panied by such delivery of the possession as makes 
the disposal of the thing irrevocable.' 

''But even if there had been a consideration ex- 
pressed, it seems to me that the release was so qualified 
as not to touch this case, but only to operate, as all 
such releases do in equity, as an agreement not to 
pursue the releasee individually. He is 'hereby re- 
leased from all individual liability whatever in the 
premises,' does not touch the case on trial of joint 
liability. But it is not necessary to pursue this, as 
the points already noticed rule this case.'' 

Either a contract under seal or one which the 
Statute of Frauds requires to be in writing may be 
released by parol.* 

Section 74. Discharge by SuBSTmrrED Agree- 
ment. 

Similar to the discharge of a contract by release, 
is discharge by substituted agreement. Such a dis- 
charge is called a novation, and takes place wherever 
a new contract is expressly substituted for the old one, 
or where a new contract is made which is inconsistent 
with the old one. Such a contract ordinarily requires 
no other consideration than the mutual promises of 
the parties. 

Section 75. Discharge by Repudiation op the 

Contract. 

Kepudiation or a refusal to perform a contract 
releases the other parties from their obligations and 
enables them to sue for damages, even before the per- 
formance was due from the party who has repudiated 
the contract. These points were all carefully dis- 
cussed in the case of Frost vs. Knight: *• 

• Cummlngs vs. Arnold, 3 Mete, ^ Law Rep. 7, Ezq. 111. 

486. 
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''The action was for breach of promise of marriage. 
The promise, as proved, was to marry the plaintiff on 
the death of the defendant's father. The father, still 
living, the defendant announced his intention of not 
fulfilling his promise on his father's death, and broke 
off the engagement, whereupon the plaintiff, without 
waiting for the father's death, at once brought the 
present action. The plaintiff having obtained a ver- 
dict a rule nisi was applied for to arrest the judgment, 
on the ground that a breach of the contract could 
only arise on the father's death, till which event no 
claim for performance could be made, and, conse- 
quently, till its occurrence, no action for breach of the 
contract be maintained. A rule nisi having been 
granted, a majority of the Court of Exchequer con- 
curred in making it absolute, Martin, B., dissenting; 
and the question for us is, whether the judgment of 
the majority was right. 

'"Ilie cases of Lovelock vs. Franklyn, 8 Q. B., 371, 
and Short vs. Stone, 8 Q. B., 358, which latter case 
was an action for breach of promise of marriage, had 
established that where a party is bound to the per- 
formance of a contract at a futm^ time, puts it out of 
his own power to fulfill it, an action will at once lie. 
The case of Hochster vs. De La Tour, 2 E. & B., 678; 
22 L. J. (Q. B.), 455, upheld in this court m The 
Danube and Black Sea Co. vs. Xenos, 13 C. B. (n. s.), 
825; 31 L. J. (C. P.), 284, went further, and established 
that notice of an intended breach of a contract to be 
performed in futuro had a like effect. 

''The law with reference to a contract to be per- 
formed at a future time, where the party bound to 
performance announces prior to the time his intention 
not to perform it, as established by the cases of Hoch- 
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8ter vs. De La Tour, and the Danube & Black Sea Ck>. 
vs. Xenos, on the one hand, and Avery vs. Bowden, 
6 E. & B., 714; 26 L. J. (Q. B.), 3; Reid vs, Hoskins, 
6 E. & B., 953; 26 L. J. (Q. B.), 5, and Barwick vs. 
Ruba, 2 C. B. (n. s.), 663; 23 L. 3. (C. P.), 280, on the 
other, may be thus stated: the promisee, if he pleases, 
may treat the notice of intention as inoperative, and 
await the time when the contract is to be executed, 
and then hold the other party responsible for all the 
consequences of non-performance; but in that case 
he keeps the contract alive for the benefit of the other 
party as well as his own; he remains subject to all his 
own obligations and liabilities imder it, and enables 
the other party not only to complete the contract, if 
so advised, notwithstanding his previous repudiation 
of it, but also to take advantage of any supervening 
circumstances which would justify him in declining 
to complete it. 

''On the other, the promisee may, if he thinks 
proper, treat the repudiation of the other party as a 
wrongful putting an end to the contract, and may at 
once bring his action as on a breach of it; and in such 
action he will be entitled to such damages as would 
have arisen from the non-performance of the contract 
at the appointed time, subject, however, to abatement 
in respect of any circimistances which may have 
afforded him the means of mitigating his loss. 

''Considering this to be now settled law, notwith- 
standing anything that may have been held or said 
in the cases of Phillpotts vs. Evans, 5 M. & W., 476, 
and Ripley vs. McClure, 4 Ex., at p. 359, we should 
have no difficulty in applying the principle of the de- 
cision in Hochster vs. De La Tour, 2 E. & B., 678, 22 
L. J. (Q. B.), 455, to the present case, were it not for 
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the difference which undoubtedly exists between that 
case and the present, viz.: that, whereas there the 
performance of the contract was to take place at a 
fixed time, here no time is fixed, but the performance 
is made to depend on a contingency, namely, the death 
of the defendant's father during the lifetime of the 
contracting parties. It is true that in every case of a 
personal obligation to be fulfilled at a future time, 
there is involved the possible contingency of the death 
of the party binding himself, before the time of per- 
formance arrives, but here we have a further conting- 
ency depending on the life of a third person, during 
which neither party can claim performance of the 
promise. This being so, we thought it right to take 
time, to consider whether an action would lie before the 
death of the defendant's father had placed the plaintiff 
in a position to claim the fulfillment of the defendant's 
promise. 

^ 'After full consideration we are of opinion that, 
notwithstanding the distinguishing circmnstance to 
which I have referred, this case falls within the prin- 
ciple of Hochster vs. De La Tour, 2 E. & B., 678, 22 
L. J. (Q. B.) 456, and that, consequently, the present 
action is well brought. 

'The considerations on which the decision in 
Hochster vs. De La Tour is founded are that the an- 
nouncement of the contracting party of his intention 
not to fulfill the contract, amounts to a breach, and 
that it is for the common benefit of both parties that 
the contract shall be taken to be broken as to all its 
incidents, including non-performance at the appointed 
time; as by an action being brought at once, and the 
damages consequent on non-performance being as- 
sessed at the earliest mcnnent, many of the injurious 
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effects of such non-performance may possibly be 
averted or mitigated. 

'^It is true, as is pointed out by the Lord Chief 
Baron in his judgment in this case, that there can be 
no actual breach of a contract by reason of non-per- 
formance so long as the time for performance has not 
yet arrived. But, on the other hand, there is — and 
the decision in Hochster vs. De La Tour, proceeds on 
that assumption — a breach of the contract when the 
promisor repudiates it and declares he will no longer 
be bound by it. The promisee has an inchoate right 
to the performance of the bargain which becomes 
complete when the time for performance has arrived. 
In the meantime, he has a right to have the contract 
kept open as a subsisting and effective contract. Its 
unimpaired and unimpeached ef&cacy may be essen- 
tial to his interests. His rights acquired under it 
may be dealt with by him in various ways for his 
benefit and advantage. Of all such advantage the 
repudiation of the contract by the other party, and 
the announcement that it never will be fulfilled must, 
of course, deprive him. It is therefore quite right to 
hold that such an announcement amounts to a viola- 
tion or the contract in onmibus, and that upon it the 
promisee, if so minded, may at once treat it, as a 
breach of the entire contract, and bring his action 
accordingly. 

''The contract having been thus broken by the 
promisor, and treated as broken by the promisee, per- 
formance at the appointed time becomes excluded, 
and the breach by reason of the future non-perform- 
ance becomes virtually involved in the action as one 
of the consequences of the repudiation of the contract; 
and the eventual non-performance may therefore, by 
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anticipation, be treated as a cause of action, and 
damages be assessed and recovered in respect of it, 
though the time f (Jr the performance may yet be re- 
mote. 

'It is obvious that such a course must lead to 
the convenience of both parties; and though we should 
be imwilling to found our opinion on grounds of con- 
venience alone, yet the latter tend strongly to support 
the view that such an action ought to be admitted 
and upheld. By acting on such a notice of the inten- 
tion of the promisor, and taking timely measures, the 
promisee may in many cases avert, or at all events, 
materially lessen, the injurious efifects which would 
otherwise flow from the non-fulfillment of the con- 
tract; and in assessing the damages for breach of per- 
formance, a jury will, of course, take into account 
whatever the plaintiff has done, or has had the means 
of doing, and, as a prudent man, ought in reason to 
have done, whereby his loss has been, or would have 
been, diminished. 

''It appears to us that the foregoing corsidera- 
tions apply to the case of a contract the performance 
of which is made to depend on a contingency, as much 
as to one in which the performance is to take place at 
a futiure time; and we are therefore of opinion that the 
principle of the decision of Hochster vs. De la Tour, 
2 E. & B., 678, 22 L. J. (Q. B.), 455, is equally applic- 
able to such a case as the present.'' 
Section 76. Discharge by Accord and Satisfac- 
tion. 

A discharge of a contract through accord and 
satisfaction takes place where something new is taken 
in discharge of the obligation due under the contract." 

" Simmona vs. Clark, 56 HI., 96- 
101; Frost VB. Johnson, 8 Ohio, 
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A pa3rment of a sum of money camiot be taken in 
accord and satiafaction of a debt for a larger smn. 

Section 77. Discharge op Contract by Operation 

OP Law, 
The principal methods by which a contract can 
be discharged by operation of law are by death, bank- 
ruptcy, alteration of a written instrument, merger, 
or judgment. 

Section 78. Discharge by Death. 
All contracts involving personal services or rela- 
tions are terminated by the death of the person. 
Among contracts of this character would be those of 
partnership, and generally those of agency. Con- 
tracts involving only property rights, generally con- 
tinue after the death of a person and bind his estate. 

Section 79. Discharge by Bankruptcy. 
A second method by which contracts may be dis- 
charged by operation of law is by bankruptcy. Such 
discharges are entirely regulated by statute and will 
be discussed under the subject of Bankruptcy.^' 

SEcnoN 80. Discharge op Contract by Merger. 

A contract is discharged by meiger where a new 
security of a higher nature in legal operation than the 
old one is taken by the same person against the same 
person for the same debt or demand.^' 

Section 81. Discharge by Alteration op a 

Written Instrument. 

The intentional and material alteration of a written 

instrument by one party to a contract without the 

consent of the others, releases those parties not con- 

" Twenty-ninth Subject. Volume 410; BanorgeB mk Hovey, 5 

IX. Mm., 11. 40; Baker vs. Baker, 

^ Benjamin on Oontracte, See. 06; 26 N. J. U, 13, 18. 
Butler m lliller, 1 Denio, 407. 
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senting to the alteration from any liability on such 
instrument to the party making the alteration/^ 

Section 82. Discharge of Contract by Judgment. 

''Where a cause of action is pursued to final judg- 
ment in a court of competent jurisdiction, a judgment 
in favor of the plaintiff discharges the cause of action 
by way of merger/' and a judgment against him on 
the merits discharges it by way of estoppel.'* *• " 

Section 83. Discharge bt Lapse of Time. 

In every State there are statutes known as ' 'Sta- 
tutes of Limitations/' which provide that no action 
shall be brought on any claim unless such action is 
brought within a certain time after the cause of action 
accrues.*^ If a part pa3rment of a debt is madCi or a 
new promise to pay the debt is made, the statute will 
only begin to run from this time, even if the full period 
has already run and the debt has become what is known 
as outlawed. A new promise or partial payment will 
revive the debt. In most states, the statute of limita- 
tions does not run against infants or other persons 
under disability." 

^ MoGrath vs. Oaik, 56 N. T.. 

34; Looknane vs. Emerson, 4 

Quah, 69; Ivoiy vs. lliohael, 

33 Mo.^ 308: Benedict vs. 

Miner. 58 m., 19; Lee vs. 

Star Bird, 55 Me^ 491: Harsh 

vs. Klepper, 28 Ohio St., 200. 
" Hartford vs. Street, 46 Iowa, 

504; Barnes vs. Gibbs, 31 N. 

J. L., 317, 319. 



"• Cole vs. Favorite. 69 El^ 457, 

461; Marsh vs. Pier, 4 Kawle^ 

273-288. 
« Benjamin on Contracts, Sec. 103. 
^ Consult statutes of t^articular 

State. 
■* The Statutes of Limitations of 

the difiFerent States are as 

fdlows: 



StetM 
TwillurlM. 


TMn. 


IS3: 


^ 


StelM 

TnvltovlMi 


^ 


^tsu 




Arkansas 

Ariaona 

CkllfoDiSa.... 

Colngpido 


20 

10 

5 

6 

» 


6 
6 
4 
4 

e 


3 
3 
3 
2 
6 


Connecticut. . 

Delaware 

D.of Columbia 

Florida 

Georgia 


is' 

12 

20 

7 


(«) 
ei 

3 
61 
61 


6 
3 
3 
2 

4 
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ToTltoriM. 

Idaho 

Illinois 

Indiana. . . . 

Iowa 

Kansas. . . . 
Kentucky. . 
Louisiana. . 

Maine 

Maryland. . 
Massachusetts 

Michigan 

Minnesota 

Mississippi. . . 

Missouri 

Montana 

Nebraska. . . . 

Nevada 

N. Hampshire 
New Jersey. . . 
New Mexico . . 



Jvdg- 

BiMlt«. 

Yemru. 



6 

20 

20 

20(d) 

5 
15 
10 
20 
12 
20 
10 
10 

7 

10 

10(6) 

m 

6 
20 
20 

7 



NOCM, 



5 
10 
10 
10 

6 
15 

5 

6(e) 

3 

6 

6 

6 

6 
10 

8 

5 

4 

6 

6 

6 



Open 
Aco'nta, 



4 

5 
6 
5 
3 
6(a) 
3 

6{{ 
3 
6 
6 
6 
3 
5 
5 
4 
4 
6 
6 
4 



BUtra 

and 

Tenlfcuttoa. 

New York.... 
No. Carolina . 
No. Dakota. . 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 
Rhode Island . 
So. Carolina . . 
So. DakoU. . . 
Tennessee. . . . 

Texas 

Utah 

Vermont 

Viiginia 

Washinirton. . 
W. Vii^nia. . 
Wisconsin. . . . 
Wyoming. . . . 



Judir- 

m#iite. 
Te*n. 



20(n) 

10 

10 
15(p) 

5(fc) 

10 

5(1) 

20 

20 
10(/) 

10 

lOtJ 
8 
8 

20 
6 

10 
20(n) 

21 



Noton, 
Taan. 



6 

3* 

6 
15 

5 

6 

6R 

6 

6 

6 

6 

4 

6 

6 

5* 

6 
10 

6 

5 



Opta 
AM'nli, 
Te«n/ 



6{i 

3 

6{i 

6 

3 

6 

6 

6 

6 

6 

6 

2 

4 



♦Under seal, 10 years. fK 
made in State; if outside, 2 years. 
( Unless a different rate is expressly 
stipulated, il Under seal, 20 years. 
1 Store accounts; other accounts 3 
years; accounts between merchants 
5 years. ttNew York has by a re- 
cent law londised any rate of in- 
terest on caU loans of $5,000 or up- 
ward, on collateral security. tJBe- 
oomes dormant, but may be re- 
vived. {{Six years from last 
item, (a) Accounts Between 
merchants, 2 years, (b) In courts 
not of T900td, 6 yean, (c) Wit- 



nessed, 20 yean, (d) Twenty 
yean in Courts of Record; in 
Justice's Court, 10 yean, (e) 
Negotiable notes, 6 yean, non- 
negotiable, 7 yean. (/) Ceases 
to DC a lien after that period, (h) 
On foreign judgments, 1 year, (i) 
Is a lien on real estate for only 10 
yean, (k) And indefinitely by Lav- 
ing execution issue every 5 yean. 
(i) Ten yean foreign. 20 yean 
domestic, (n) Not of record, 6 
yean, (o) No limit, (p) foreign. 
Domestic, 6 yean. 



Chapter X. 

SOME DEFENSES TO PERFORMANCE OF CON- 
TRACT. 

Section 84. Mistake. 

'The doctrine of mistake, the same as of fraud, is 
in the main a product of the more elementary one that 
parties enter into a contract only by the concurrent 
consent of their wills to the same thing. K the subject 
of the contract does not exist; or if the motive to it 
is a mere illusion, there is, in the one case, a grasp of 
the wills at vacuity, and, in the other, the wills move 

falsely.'' ' 

In order to render the contract void on the grounds 
of mistake there must be a mutual mistake, or mistake 
on one side and fraud on the other. This last class of 
cases may most properly be considered as falling 
under the head of fraud. Mistake on one side is not 
sufficient to void the contract, but a mutual mistake 
of fact is always a defense. For example, where 
a contract with a building association was on a written 
form ordinarily used by the association, which form 
contained different provision from those agreed on, 
both parties believing that such form embodied the 
terms of the contract, and the contract as intended 
to be made was carried out for over a year, this was 
sufficient to void the contract on the ground of mistake, 
and an insistence thereafter by the association that 
the mortgage and bond was the contract constituted 
fraud.* A contract without a consideration as has 

Buhop OB Contracts, Sec. 693. Monthly Meeting of Friends' 

s HOBffi Sav. Afiso. vs. Nobleville Churchy 64 N. £., 478. 

166 
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been frequently shown is void, and this is not altered 
by the fact that the parties through error believed that 
there was a consideration. Therefore, if by reason of 
mistake, there is no consideration for the contract, 
there is no contract.' The pa3rment of a debt in 
counterfeit money or forged paper, does not discharge 
the debt even although both parties believed it to be 
genuine,^ but as it is the duty of ihe officers of a bank 
to know the signatures of the bank's depositors, if the 
bank pays to an honest holder the forged check of 
a depositor, it must suffer the loss.^ 

Section 85. Kinds of Mistake. 

Mistake is divided into two classes; mistake of 
law and mistake of fact. Everybody is conclusively 
presumed to know the law and a mistake of law 
is therefore no defense either in a criminal prosecution 
or in a suit on a contract. There are three apparent 
exceptions to this rule; the following being considered 
as mistakes of fact rather than as mistakes of law: 
(1) Mistakes as to foreign law; (2) mistakes as to private 
statutes; (3) mistakes of fact which are in their turn 
occasioned by mistakes of law.* Money paid under 
a mistake of law can not be recovered back;^ but 
money paid under a mistake of fact can be so 
recovered.' 



* Rovengo vs. De£Ferari, 40 Gal., 

459; Duncan vs. N. Y. L. Ina. 
Co., 138 N. Y., 88, 33, N. E 
730, 20 L. R. A., 386. 

* Lane va. Hogan, 6 Yerg., 448; 

Jonea va. Ilyde, 6 Taunt. 448; 
Markle va. Hatfield, 2 Johna, 
456; 3 Am. D^ 446. 

* U. S. Bank va. Bank of Geoigia, 

10 Wheaton, 333; Smith ya. 
Iferoer, 6 Taunt, 76. 



* For a fuller treatment of thia 

Bubject aee aubject of Equity 
Junaprudenoe. 
' Manning va. Poling, 114 la., 20, 
86 N. W., 30; Heath & BfiUi- 
gan Mfg. Co. va. Nat. Lanaeed 
Oil Co., 197 m., 632, 64 N. E., 
732. 

• Burr va. Vieder, 3 Wend. 412; 

Dickina va. Jonea, 6 Yetg.» 438, 
27 Am. D. 448. 
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Sechon 86. Fraud. 

The effect of fraud upon a contract is different 
from mistake in that while mistake renders a contract 
void, fraud only renders it voidable. K a person 
means to agree to the terms of the contract as set 
forth, no matter what the inducement to this agree- 
ment may have been, the contract is not a nullity and 
the party guilty of the fraud cannot take advantage 
of his own wrong and is himself boimd by the contract. 
It rests with the defrauded party to determine whether 
the contract shall be enforced, or not.* The various 
forms of fraud are so numerous as to render any com- 
plete classification of the subject very difficult. A 
general discussion of the subject including the necessary 
elements of deceit will be found in the chapter on deceit 
in the subject of Torts.*^ 

Not aU false representations will constitute fraud, 
so as to enable the party deceived to rescind the con- 
tract. For example, representations made at the time 
of an exchange of land, as to the quality of the land, 
by one of the parties to the transaction, being expres- 
sion of opinion rather than statements of facts, are not, if 
untrue, such legal fraudulent misrepresentations as will 
in law entitle one of the parties to void the contract." 
The rights of the injured party to rescind a contract it 
limited by the restriction that the rights of innocen 
parties acquired for value cannot be effected thereby. 
Again, a person in order to rescind must place the other 
person in statu quo." This means that the person 

• White VB. Garden, 10 C. B., 010; " Tiyoe vs. Dittus, 66 N. E., 230, 

16 Jur. 630; Nealaon ve. 100 lU., 180. 

Henry, 121 liaas., 1£^ 164; ** Montgomery vs. Gibbs, 40 la., 

PeanoU vs. Chapin, 8 Wnsht, 662; Moore vs. Mass. Ben. 



Pa. 0; Urauhart vs. MacPher- Assn., 166; Mass. 517, 43 N. £., 

son, 3 Ap. Qw., 831. 208. 

^ Vol. rv, Subject 8. 
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rescinding must give back, or offer to give back, any- 
thing of value which he has himself received under the 
contract." Rescission must take place within a reason- 
able time after the fraud is discovered.^^ 

Section 87. Duress. 

Duress, like fraud, renders a contract voidable 
rather than void. ''Duress considered as a ground 
for avoiding a contract consists in any of the following 
acts committed or threatened by one of the parties, 
or with his connivance, and causing the other to enter 
into the contract. (1) Unlawful imprisonment of the 
other party; (2) imprisonment of the other party 
through the abuse of lawful process or nmde imjustly 
oppressive; (3) imprisonment of the husband or wife, 
parent or child or other near relative of the other party; 
(4) unlawful and great bodily harm to the other 
party or his near relative; (5) unlawful seizure, deten- 
tion or destruction of the property of such person.^' ** 
Diu'ess can either arise from threats or force. 'The 
rule as to duress per minas has now a broader applica- 
tion than formerly. It is founded on the principle that 
a contract rests on the free and voluntary actions of 
the minds meeting in an agreement which is to be 
based upon them. If an influence is exerted on one of 
them of such a kind as to overcome his will and compel 
a formal assent to an imdertaking when he does not 
really agree to it and so to make that appear to be his 
act, which is not his, by anything imposed on him 
which deprives him of self-control, there is no contract 
unless the other deals with him in good faith, and 

"» Underwood vs. West, 52 111., " Fratt vs. Fiake, 17 Ca!., 635 

397: Gould vs. Cayuga Bank, Shaw vs. Bamhart, 17 Ind., 

21 Hun., 293. 183. 

" Benjamin on Sales, Sec. GO. 
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ignorance of the improper influence and in the belief 
that he is acting voluntarily/' *• In a recent case 
defendant and his sons had been arrested on a charge 
of murder and at the preliminary hearing attorneys 
who appeared for defendant refused to say what they 
would charge. The defendant was discharged^ but 
the sons held to await action of the grand jury. The 
community was in a state of great excitement and many 
known circumstances indicated the sons' guilt. De- 
fendant visited the attorneys in regard to the defense 
and they stated their fee as $3,000 for the entire 
defense and insisted on the execution of a note and 
mortgage for that sum. The grand jury did not indict 
the sons. Held, that as between the defendant and the 
attorney the note was invalid except as to the reason- 
able value of the services, since it was made when the 
defendant was imder such stress of circumstances as 
to have no adequate power against unjust exaction." 
The party setting up duress as a defense must 
show that he was actually influenced by iV^ The 
subject of the duress set up as a defense may be that 
of the husband, wife, parent, or child or other near 
relative of the party urging the defense." 

Section 88. Undue Influence. 

Undue influence arises wherever a person who 
stands in a fiduciary relation towards another, uses 
such fiduciary relation to secure an unfair contract from 
the person towards whom he stands in such relation, and 
also when a person though not standing in a fiduciary 

'^ Morse vs. Woodworth, 155 Mass., 272; Wolff vs. Bluhm, 23; 

233, 250; 29 N. E. 525, 27 N. Stanley vs. Dunn, 143 Ind., 

E. 1010. 495; 42 N. E., 908. 

» Shirk vs. Neible, 59 N. E. 281, '• Biayer vs. Oldham, 32 111., App. 

156 Ind., 66. 233; Plummer vs. People, 16 

» Hinee vs. Ck)nn, 93 Ind., 266 Dl., P. 360. 
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relation towards another, still stands in such relation 
to him that he is able to control his actions and uses 
this influence for the piupose of securing such unfair 
contracts.*^ The doctrine of undue influence originated 
in the courts of equity, is generally applied in these 
counts and will be considered more fully under the sub- 
ject of Equity Jurisprudence.^* 

* Long vs. Mulfoid, 17 Ohio St., Cas. 733, Young vb. Hooper, 

484, 03 Am. D. 638; 604 73 Ala., 119. 

505; Claik vs. Claris, 9 Ap. « Volume VII, Subject 20. 



Chapter XI. 
CONDITIONAL CONTRACTS. 

Section 89. Conditional Promises. 

Up to this time, we have been considering only 
absolute contracts. There are, however, other con- 
tracts known as conditional contracts. A conditional 
contract is one which goes into effect or is determined 
by the happening or not happening of a certain event. 
Conditional contracts are divided into three classes, 
including: (1) Conditions precedent; (2) conditions 
concurrent; and (3) conditions subsequent. In the 
case of conditions precedent, the happening of the 
event must take place before the rights of the promisee 
arise. In the case of conditions concurrent, the 
promisee's rights and the happening of the event must 
take place simultaneously, and in the case of conditions 
subsequent, the rights of the promisee are determined 
by the happening of the specified event. There must 
be mutuality in conditional contracts as in all other 
contracts, and if the effect of the condition is to destroy 
the mutuality, the condition fails for want of consider- 
ation. Generally, where the contract is conditional 
the promisor is discharged from liability for the failure 
of the promisee to fulfill the condition. 

Section 90. Condition and Subsidiary Promises. 

A distinction is to be noted between those pro- 
visions of the contract which are considered conditional 
and those which are merely subsidiary promises. A 
breach of a condition destroys the rights of a party 
under a contract while a breach of a subsidiary promise 

Vol. III.— 11. 161 
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merely furnishes a ground for a suit for damages.^ 
This distinction was discussed by the Court in Glahokn 
vs. Hayes et aL* ''The question raised upon this 
record is, whether the clause contained in the charter- 
party, set out in the declaration, viz., 'the vessel to 
sail from England on or before the 4th day of February 
next,' is a condition precedent on the part of the ship- 
owner, upon the non-compliance wherewith on his 
part, the defendants, the freighters, were at liberty to 
throw up the charter. The defendants in their plea 
have treated the clause as importing a condition; 
alleging in such plea that the vessel 'did not sail 
from England on or before the said 4th day of February, 
but on the contrary, remained and continued in Eng- 
land, without the leave and against the will of the 
defendants, for a long time after; whereupon the 
defendants refused to perform and fulfill the said 
charter-party, as they lawfully might; ' and the plaint- 
iff having demurred to this plea, the question on the 
legal construction of the charter-party is thereby 
raised. 

"Whether a particular clause in a charter-party 
shall be held to be a condition, upon the non-perform- 
ance of which by the one party, the other is at liberty 
to abandon the contract, and consider it at an end; 
or whether it amounts to an agreement only, the breach 
whereof is to be recompensed by an action for damages, 
must depend upon the intention of the parties, to be 
collected, in each particular case, from the terms of the 
agreement itself, and from the subject matter to which 
it relates. 'It cannot depend,' as Lord Ellenborough 
observes, 'on any formal arrangement of the words, 
but (must depend) on the reason and sense of the 

^ Weints vs. Hafner, 78 HI., 27. * 2 Mazming vs. Granger, 257. 
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thing as it is to be collected from the whole contract/ 
And looking, in the first place, at the terms of this 
agreement, we think some distinction must have been 
intended by the contracting parties, between this 
particular clause and those which precede and follow 
it, as to the nature of the obligations thereby respec- 
tively created. All the clauses of the charter-party, 
both prior and subsequent to the clause in dispute, 
are framed strictly and properly in the language of 
agreement only. The charter-party states, 'it is mu- 
tually agreed between the parties, that the ship, being 
tight, etc., shall proceed to Trieste, and there load a 
complete cargo; that the said vessel being loaded shall 
therewith proceed to a good and safe port in the 
United Kingdom; that the cargo shall be sent along- 
side; that the freight shall be paid in the maimer 
therein stipulated; that forty running days shall be 
allowed the merchants.' And then is interposed the 
clause now under discussion, viz., 'the vessel to sail 
from England on or before the 4th day of Februaiy 
next.' After which the charter-party continues in the 
same frame as before. That the vessel shall be ad- 
dressed to the charterer's agents, etc. Referring, 
therefOTe, in the first place, to the variation between 
the language of the particular clause, and that of the 
clauses amongst which it is found, there is reasonable 
ground for surmising, that some distinction must have 
been intended between them; and no other distinction 
can exist, except that the one set of clauses soimds in 
agreement, and the other clause in condition. 

''The very words themselves, 'to sail on or before 
a given day' do, by common usage, import the same as 
the words 'conditioned to sail' or 'warranted to sail 
on or before such a day;' and undoubtedly, if in the 
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middle of a common bought and sold note for a cargo 
of com, or any other goods, were found the words, 'to 
be delivered on or before such a day,' they would be 
held to amount to a condition; and the purchaser 
would not be boimd to accept the cargo, if not ready 
for delivery by the day appointed. 

''And looking at the subject-matter of the con- 
tract, without regarding the precise words, we think 
that construing the words as a condition precedent, 
will carry into effect the intention of the parties with 
more certainty than holding them to be matter of 
contract only, and merely the ground of an action for 
damages. 

"Both parties were aware that the whole success 
of a mercantile adventure does, in ordinary cases, 
depend upon the commencement of the voyage by a 
given time. The nature of the commodity to be 
imported, the state of the foreign and home market 
at the time the contract of the charter-party is made, 
and the various other calculations which enter into 
commercial speculations, all combine to show that 
despatch and certainty are of the very first importance 
to their success; and certainly nothing will so effect- 
ually insure both despatch and certainty, as the knowl- 
edge that the obligation of the contract itself shall be 
made to depend upon the actual performance of the 
stipulation which relates to them. 

"The present case appears to us to be distinguish- 
able from those cited on the part of the plaintiff, in 
both the particulars to which we have averted, viz., 
that in this case the form of the stipulation is more 
nearly in the language of condition than in that of 
agreement, whilst in the cases cited the stipulation is 
in the language of covenant only; and again, that in 
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this case the performance of the stipulation goes more 
to the very root and the whole consideration of the 
contract. And indeed^ in most of all of those cases 
the objection has not been taken until after the voyage 
had been perf ormed^ nor in many cases until after the 
goods had been accepted; so that it is manifest, the 
breach of the agreement of which the defendant com- 
plainedy and which he sought to set up as the non- 
performance of a condition precedent, could not go to 
the whole of the consideration of the contract. 

'^Such was the case of Constable vs. Cloberie 
(Pahner, 397, Noy 75 Abbott, L, S. 191, 2 M. & Gr. 18), 
where the ship-owner covenanted, that his ship should 
sail with the first fair wind; the case of Bomman vs. 
Tooke, where the covenant was that the ship should 
sail with the first favorable wind; and the defense in 
each was set up against a demand for the freight, after 
the ship had performed her voyage and the merchant 
had accepted the cargo. So likewise in Davidson vs. 
Gwynne, the covenant to sail with the first convoy 
was held not to be a condition precedent, the voyage 
being in fact performed; and so of the rest. 

^TJpon the whole, therefore, we think the intention 
of the parties to this contract sufficiently appears to 
have been, to insure the ship^s sailing at latest by the 
4th of February, and that the only mode of effecting 
this is by holding the clause in question to form a 
condition precedent, which we consider it to have 
been.'' 

Section 91. Conditions Precedent. 

In the case of conditions precedent the promisor 
cannot become bound on his promise as long as the 
condition is unfulfilled no matter what tiie reason for 
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the non-fulfillment of the condition may be.* It there- 
fore, follows that if the condition is one which is 
impossible of fulfillment the promisor can never become 
liable. 

Section 92. Conditions Concurrent. 

Strictly speaking, conditions concurrent can only 
exist in the eyes of the law. It is, of course, impossible 
that two conditions shall be fulfilled in the same time, 
and yet each precede the other. In practice what is 
meant by this class of condition, is that both parties 
must be ready to fulfill their promises at the same time, 
and that neither can demand the fulfillment of the prom- 
ise of the other until he is prepared to fulfill his own. 
Such conditions are most frequently found in the case 
of contracts of sale where the delivery of the property 
and the payment of the price is to take place simul- 
taneously.* In Goodisson vs. Nmm,* the Court said: 
*'This case is extremely clear, whether considered on 
principles of strict law or of common justice. The 
plaintiff engaged to sell an estate to the defendant, in 
consideration of which the defendant undertook to 
pay £210; and if he did not carry the contract into 
execution, he was to pay £21. And now, not having 
conveyed his estate, or offered to do so, or taken 
any one step towards it, the plaintiff has brought this 
action for the penalty. Suppose the purchase-money 
of an estate was £40,000, it would be absurd to say 
that the purchaser might enforce a conveyance without 
payment, and compel the seller to have recourse to 
him, who perhaps might be an insolvent person. The 

• Vanhome vs. Forranoe, 2 Fal., 615; Swan vb. Drury, 22 Pick. 

304, 317; Bruce vs. Snow, 20 (Maas.), 485; Clark vb. Weiss, 

N. H. 484. 87 111. 438. 

* Smith vs. Lewis, 26 Conn., 110; ' 4 Term tleporta, 761. 

Adams vs. O 'Conner^ 100 Mass. 
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old cases cited by the plaintiflf's counsel have been 
accurately stated; but the determinations in them 
outrage common sense. I admit the principle on 
which they profess to go; but I think that the 
judges misapplied that principle. It is admitted in 
them all that where they are dependent covenants 
no action will lie by one party, unless he may 
have performed his covenant. Then the question is 
whether these are or are not dependent covenants? 
I think they are, the one is to depend on the other; 
when the one party conveyed his estate, he was to 
receive the purchase-money; and when the other 
parted with his money, he was to receive the estate. 
They were reciprocal acts to be performed by each 
other at the same time.'' 

Section 93. Conditions Subsequent. 

When a contract contains within itself express 
or implied provisions for which it may be terminated 
under certain circumstances, these are known as con- 
ditions subsequent. The forms which such conditions 
subsequent may take are practically unlimited. The 
happening or not happening of any conceivable fact 
may be the basis of a condition subsequent. The most 
important class of conditions are those where one party 
is given the option to rescind the contract upon certain 
conditions, for instance, in contracts of sale, the 
purchaser is often given the right to return the property 
upon the breach of a warranty contained in the con- 
tract.* 

• Head vs. Tattersall, L. R. 7, son, 12 Cuah. (Mass.), 281. 

Exch. 7, 14; Ray vs. Thomp- 



Chapter XII. 
SPECIAL BRANCHES OF CONTRACT LAW. 

Section 94. Early and Modern Classifications 
OF Contracts. 

Repeated references have already been made to 
the fact that m all early legal systems attention is paid 
to the form, rather than to the substance, of the law. 
This tendency is to be observed in the early classifica- 
tion (already discussed) of contracts into real, formal 
and consensual. This classification was in time, 
followed by that which divided contracts into sealed, 
written and oral. Both of these classifications were 
on the basis of the form of the contract, disregarding 
the character of the subject-matter of the contract. 

The whole modem tendency of the law, however, 
is towards paying less and less attention to mere 
matters of form, and the important classification of 
contracts is based upon the nature of the contract 
rather than upon its form. 

The important special branches of modem con- 
tract law are the following: 

Sales.' 

Bailments.' 

Agency.' 

Partnership.* 

Corporations.* 

Bills and notes.* 

Guaranty and Suretyship.^ 

Insurance.* 

> See Section 05. • See Section 99. 

* See Section 96. « See Section 100. 

* See Section 97. ' See Section 101. 
« See Section 98. • See Section 102. 

100 
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Section 95. Sales. 
Sales of personal property were among the earliest 
contracts to come into existence. A sale is a contract 
for the transfer of property from one person to another, 
in consideration of some price, or recompense in value. 
When goods are exchanged for goods the trans- 
action is called barter. The laws governing sale and 
barter are in general the same. Sales is the eleventh 
subject treated in this work, and will be found in 
Volume V. 

Section 96. Bailments. 

Closely allied to contracts of sale are bailments 
which transfer the possession of the goods without 
transferring the title. Sir William Jones, the first im* 
portant writer on this branch of the law, defines a 
bailment as ''A delivery of goods in trust on a con- 
tract expressed or implied, that the trust shall be 
duly executed and the goods redelivered as soon as 
the time or use for which they are bailed shall have 
elapsed or be performed.'^ Bailments is the twelfth 
subject treated in this work and will be found in 
Volume V. 

Section 97. Agency. 

Agency is the term signifying the legal relations 
established when one man is authorized to represent 
and act for another and does so represent and act for 
another.* With the increase of complexity of com- 
mercial transactions, agency becomes a more and 
more important branch of the law. Agency is the 
seventh subject treated in this work, and is found in 
this volume. 

Section 98. PARTNERSmp. 

Partnership is the relation subsisting between 
two or more persons who have contracted together to 

• Huffcutt on Agency, Sec. 2. 
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share, as common owners, the profits of a business 
carried on by all, or any of them, on behalf of all of 
them/^ Partnership* is in one sense a form of agency, 
as each partner represents, and has power to act for, 
each of the other. Partnership is one of the most 
specialized and difiicult branches of contracts, it is 
the twenty-third subject treated in this work, and 
will be found in Volume VIII. 

Section 99. Corporations. 

Corporations are artificial persons created by the 
law, and only existing in the eyes of the law. Cor- 
porations possess many advantages over partnership, 
and are yearly growing in importance. The peculiar- 
ities of corporation law will be treated under subject 
twenty-four. Volume VIII. 

Section 100. Bills and Notes. 

The law governing bills and notes present the great- 
est divergency from the general principles of contracts 
in the common law, to be found in any branch of this 
subject. The reason for this is found in the fact that 
the English law of bills and notes was not of indigenous 
growth, but was part of the law merchant, imported 
into England from the commercial cities of northern 
Italy. Bills and Notes is the twenty-sixth subject in 
this work, and will be found in Volume IX. 

Section 101. Guaranty and SuRETYsmp. 

The subject of guaranty and suretyship includes 
a treatment of those collateral contracts where one 
person goes security for another person. This subject 

^ Shumaker on Partnership, Sec. 1. given tinder special treatmtnt 

Tlua definition will be dis- of this subject, 

cussed and other definitions 
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i8 cloeely allied to the former one, as most of the ap- 
plications of its principles arise in transactions con- 
cerning bills or notes. Guaranty and Suretyship is 
the twenty-seventh subject in this work, and will be 
found in Volume IX. 

Section 102. Insurance. 

One of the very latest branches of contract law 
to come into prominence is that of insurance. ' 'In- 
surance is a conditional contract, whereby one party 
undertakes to indemnify another against loss, damage 
or liability arising from some specified but contingent 
event. The purpose of the contract of insurance is to 
distribute among all exposed to a common peril loss, 
that by reason of misfortune, falls upon some of them." " 

Insurance is the twenty-eighth subject in this 
work, and will be found in Volume IX. 

" Vmnoe on IiiBuranoe. Page 1. 



Chapter XIII . 
QUASI CONTRACTS. 

SEcmoN 103. What are Quasi Contracts? 

Quasi contracts are legal fictions adopted for the 
purpose of enforcing legal duties by actions ex con- 
tractu, where no actual contract exists, either express 
or implied.* ''Strictly, quasi contracts are acts done 
by one man to his inconvenience for the advantage of 
another, but without the authority of the other, and, 
consequently, without any promise on the part of the 
other to indemnify him or reward him for his trouble. 
Instances; negotiorum gestio, in the Roman law; 
salvage, in the English. 

''An obligation arises, such as would have arisen 
had the one party contracted to do the act, and the 
other to indemnify or reward. Hence the incident 
is called a 'quasi contract;^ i. e., an incident, in con- 
sequence of which one person is obliged to another, 
as if a contract had been made between them. 

"The basis is, to incite to certain useful actions. 
If the principle were not admitted at all, such actions 
would not be performed so often as they are. If 
pushed to a certain extent, it would lead to incon- 
venient and impertinent intermeddling, with the view 
of catching reward. Whether it shall be admitted, 
or not, depends upon the nature of the act, i. 6., general 
nature; since, without a general rule, the inducement 
would not operate, nor would the limitation to the 
principle be imderstood. Acts which come not within 

* Am. & Eng. Ency. of Law. Vol. 
XV, p. 1078. 
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the rule, however useful in the paxticulax instance, 
must be left to benevolence incited by the other sanc- 
tions. 

''But quasi contract seems to have a larger import, 
denoting any incident by which one party obtains an 
advantage he ought not to retain, because the retention 
would damage another; or by reason of which he 
ought to indemnify the other. The prominent idea 
in quasi contract seems to be an imdue advantage 
which would be acquired by the obligator, if he were 
not compelled to relinquish it or to indemnify.'^ ' 

The nature of quasi contracts was well set forth 
by the Supreme Court of New Hampshire* in the 
following words: ''We regard it as well settled by 
the cases referred to in the briefs of counsel, many of 
which have been commented on at length by Mr. 
Shirley for the defendant, that an insane person, an 
idiot, or a person utterly bereft of all sense and reason 
by the sudden stroke of accident or disease, may be 
held liable, in assumpsit, for necessaries furnished 
to him in good faith while in that unfortimate and 
helpless condition. And the reasons upon which 
this rests are too broad, as well as too sensible and 
humane, to be overborne by any deductions which a 
refined logic may make from the circumstance that in 
such cases there can be no contract or promise in fact, 
no meeting of the minds of the parties. The cases 
put it on the ground of an implied contract; and by 
this is not meant, as the defendant's counsel seems to 
suppose, an actual contract, that is, an actual meeting 
of the minds of the parties, an actual, mutual imder- 
standing, to be inferred from language, acts, and 
circumstances, by the jury — ^but a contract and prom- 

* 2 Aufltin, Juriflprudenoe, 4th ed., * 53 N. H., 627. 

944. 
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ise, said to be implied by the law, where, in point of 
fact, there was no contract, no mutual understanding, 
and so no promise. The defendant's counsel says it 
is usurpation for the Court to hold, as matter of law, 
that there is a contract and a promise, when all the 
evidence in the case shows that there was not a con- 
tract, nor the semblance of one. It is doubtless a legal 
fiction, invented and used for the sake of the remedy. 
If it was originally usurpation, certainly it has now 
become very inveterate, and firmly fixed in the body 
of the law. 

'^Suppose a man steals my horse, and afterwards 
sells it for cash; the law says I may waive the tort, 
and recover the money received for the animal, of 
him in an action of assiunpsit. Why? Because the 
law, in order to protect my legal right to have the 
money, and enforce against the thief his legal duty 
to hand it over to me, implies a promise, that is, feign, 
a promise when there is none, to support the assumpsits 
in order to recover, I have only to show that the 
defendant, without right, sold my horse for cash, which 
he still retains. Where are the circumstances, the 
language or conduct of the parties, from which a 
meeting of their minds is to be inferred, or implied, or 
imagined, or in any way foimd by the jury? The 
defendant never had any other purpose but to get the 
money for the horse and make oflf with it. The owner 
of the horse had no intention to sell it, never assented 
to the sale, and only seeks to recover the money ob- 
tained for it to save himself from total loss. The 
defendant, in such a case, may have the physical 
capacity to promise to pay over to the owner the money 
which he means to steal; but the mental and moral 
capacity is wanting, and to all practical intents the 
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capacity to promise according to his duty may be said 
to be as entirely wanting as in the case of an idiot or 
lunatic. At all events, he does not do it. He struggles 
to get away with the money, and resists with a deter- 
mination never to pay if he can help it. Yet the law 
implies, and against his utmost resistance forces into 
his mouth, a promise to pay. So, where a brutal 
husband, without cause or provocation, but from 
wanton cruelty or caprice, drives his wife from his 
house, with no means of subsistence, and warns the 
tradesmen not to trust her on his accoimt, thus ex- 
pressly revoking all authority she may be supposed 
to have, as his agent, by virtue of the marital relation, 
courts of high authority have held that a promise to 
pay for necessaries furnished her while in this situation 
in good faith, is implied by law against the husband 
resting upon and arising out of his legal obligation to 
furnish her support. See remark of Sargent in Ray 
vs. Alden, 50 N. H., 83, and authorities cited. So, it 
was held that the law will imply a promise to pay toll 
for passing upon a tiunpike road, notwithstanding the 
defendant, at the time of passing, denied his liability, 
and refused payment. F^prietors of Turnpike vs. 
Taylor, 6 N. H., 499. In the recent English case of 
The Great Northern Ry. Co. vs. Swaffield, L. R. 9, 
Ex. 132, the defendant sent a horse by the plaintiff's 
railway directed to himself at S. Station. On the 
arrival of the horse at S. Station at night, there was no 
one to meet it, and the plaintiffs, having no accom* 
modation at the station, sent the horse to a livery 
stable. The defendant's servant soon after arrived 
and demanded the horse; he was referred to the livery 
stable keeper, who refused to deliver the horse except 
on payment of charges which were admitted to be 
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reasonable. On the next day the defendant came and 
demanded the horse, and the station-master offered to 
pay the charges and let the defendant take away the 
horse, but the defendant declined, and went away 
without the horse, which remained at the livery stable. 
The plaintiffs afterwards offered to deliver the horse to 
the defendant at S. without pajrment of any charges, 
but the defendant refused to receive it unless delivered 
at his farm, and with payment of a sum of money for 
his expenses and loss of time. Some months after- 
wards, the plaintiffs paid the livery stable keeper his 
charges, and sent the horse to the defendant, who 
received it; and it was held that the defendant was 
liable, upon the ground of a contract implied by law, 
to the plaintiffs for the livery charges thus paid by them. 
'Illustrations might be multiplied, but enough 
has been said to show that when a contract or promise 
implied by law is spoken of, a very different thing is 
meant from a contract in fact, whether express or tacit. 
The evidence of an actual contract is generally to be 
found either in some writing made by the parties, or 
in verbal conmiunications which passed between them, 
or in their acts and conduct considered in the light of 
the circumstances of each particular case. A contract 
implied by law, on the contrary, rests upon no evidence. 
It has no actual existence, it is simply a mythical 
creation of the law. The law says it shall be taken 
that there was a promise, when, in point of fact, there 
was none. Of course this is not good logic, for the 
obvious and sufficient reason that it is not true. Lb is 
a legal fiction, resting wholly for its support on a plain 
l^al obligation, and a plain legal right. If it were 
true, it would not be a fiction. There is a class of 
legal rights, with their correlative legal duties, analo- 
▼oi.mw-13. 
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gous to the obligationes quasi ex contractu of the 
civil law, which seem to lie in the region between 
contracts on the one hand, and torts on the other, 
and to call for the application of a remedy not 
strictly furnished either by actions ex contractu, or 
actions ex delicto. The common law applies no action 
of duty, as it does of assumpsit and trespass; and hence 
the somewhat awkward contrivance of this fiction to 
apply the remedy of assumpsit where there is no true 
contract, and no promise to support it.'' 

Sechon 104. Classes of Quasi Contracts. 

Quasi contracts arise for the following reasons: 
(a) Work and Services,* (b) Money Received,^ (c) 
Money Paid,* (d) Goods Sold and Delivered,^ (e) Use 
and Occupation,' (f) Where Tort is Waived and Suit 
brought in Assmnpsit.* 

Sechon 105. Work and Services. 

For mere voluntary or gratuitous services there 
can be no recovery. No person can have a liability 
forced upon him in this way without any consent on 
his part.*® There is one well established exception to 
this rule. Where a person is imder a moral and legal 
obligation to do an act, and another does it for him 
in such circumstances of urgent necessity that humanity 
and decency admit of no time for delay, the law will 
imply a promise to pay without the proof of the actual 
promise.** Cases of this character furnish good illus- 
trations of true quasi contracts. In Ambrose vs. 

« See Section 105. Sloo, 10 La. Am., 11; Boston 

* See Section 106. Ice Co. vs. Potter, 123 Bfass., 28, 

* See Section 107* " Am. & Eng. Ency. of Law, Vol. 
» See Section 108. XV. p. 1080; Force vs. Hames. 
■ See Section 109. 17 N.J.L., 389; Gould vs. Monla- 

* See Section 110. han, 53 N. J. £q., 341; Patter- 
^ Utica, etc., R. Co. vs. United son vs. Patterson, 59 N. Y., 

SUtes, 22 Ct. a., 265; Fox vs. 582; 17 Am. Rep., 384. 
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Kerrison," the Court in applying this rule held that 
where a husband and wife were separated, and a distant 
relative, not knowing where the husband was, on the 
death of the wife defrayed her burial expenses, he was 
entitled to recover, from the husband the amount so 
expended. 

Where a person renders services for another at 
his request without any agreement as to compensation,^' 
or where a person accepts the services of another under 
such circumstances as would show that such services 
were not intended to be gratuitous," the law will 
presiune a promise to pay the reasonable value of such 
services. These, however, are illustrations of implied 
contracts, rather than quasi contracts. 

In cases where the plaintiff has wilfully abandoned 
the contract before completion, some courts have held 
that there can be no recovery on a quantmn meruit; *^ 
while other courts have allowed the plaintiff to recover 
the value of his services less damages resulting from 
the breach.** The first view is taken by the Court in 
Badgley vs. Heald.*^ ''By the contract between the 
parties, Heald was to work for Badgley six months at 
eight dollars per month, with the right to either party 
to terminate at the end of the first month. This was 
an entire contract, as much so as if the agreement had 
been to work the six months for forty-eight dollars, 
with the privilege to either party to put an end to the 



M 10 C. B., 776; 70 E. C. L., 776. 
^ Speannan vs. Texarkana, 58 

Ark,. 348; Linn vs. Linderath, 

40 111. App., 320; Blaisdell vs. 

Gladwin, 4 Cush., 373. 
^ Shelton vs. Johnson, 40 Iowa, 84; 

Viley vs. Pettit, 96 Ky., 576; 

Hienanz vs. Goeiiger, 51 Mo. 

App., 586. 
*■ Eldridge vs. Rowe, 7 111., 93; 43 



Am. Dec, 41; Miller vs. God- 
dard, 34 Me., 102; Faxon vs. 
Mansfield, 2 Mass., 147; Mason 
vs. Heywaid, 3 Minn., 182. 

«• Wheatly vs. Misoal, 5 Ind., 142; 
McQay vs. Hedge, 18 Iowa, 
66; Duncan vs. Bakem, 21 
Kan., 99; Carroll vs. Welch, 
26 Tex., 149. 

" 9 m., 64. 
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contract at the end of the first month; when Heald 
should receive eight dollars. As the agreement was not 
terminated at the end of the first month, it was then 
the same as if it had never contained such a provision. 
The evidence clearly shows, that Heald abandoned the 
service of Badgley before the completion of the con- 
tract and without the consent of Badgley, or any justi- 
fiable cause. Nor can it be said that Badgley subse- 
quently consented to the rescinding of the contract 
by the payment of the eight dollars, even were that 
admissible; for although Badgley did pay Heald eight 
dollars, yet he did it imder a protestation that he was 
not bound to pay it, for he said 'he would not pay him, 
plaintiff, any more unless he was compelled to pay it 
by law.' It is manifest from this, that what he paid 
at that time he intended as a gratuity, or did it to buy 
his peace, imder a protest against further liabiUty. 
It clearly appeared that this work was done under 
an entire contract which the plaintiff below refused, 
without any excuse, to fulfill; and the law, as laid 
down by this and various other courts, determines that 
he is entitled to no compensation. 

"The case of Lantry vs. Parks, 8 Cowen, 63, is 
precisely Uke this. There the plaintiff had agreed to 
work for the defendant one year, at ten dollars per 
month. He worked ten and a half months and then 
left the defendant's service, saying he would work no 
more until he ascertained whether he could collect his 
wages. It was there held that the agreement was 
entire, and that the plaintiff could collect nothing till 
he had performed his part of it. The same rule is 
unequivocally held in the cases of McMillan vs. Vander- 
lip, 12 Johns, 165, Jennings vs. Camp, 13 do., 24; 
Spain vs. Amott, 2 Stark, 256; De Camp vs. Stevens, 
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4 Black, 24; Ripley vs. Chipman, 13 Verm., 268; 
Morford vs. Mastin, 6 Monroe, 609; Thayer vs. Wads- 
worth, 19 Pick, 349. Numerous other cases might be 
cited in support of this law, but it is unnecessary. Nor 
is there any hardship in this rule, as it might at first 
appear. It is reciprocal, for if the employer turn off 
the servant before the expiration of the time agreed 
upon, without any just cause, the latter may recover 
the full amount agreed upon, as if he had worked out 
his whole time. Posey vs. Grath, 7 Missouri, 64.'^ 

An illustration of the second view is found in 
Duncan vs. Baker,*' where it was held that where 
Baker hired Dimcan to work for him seven months at 
fifteen dollars per month, and Duncan worked only 
fifty-nine days and then quit without any reasonable 
excuse therefor, Dimcan might nevertheless recover 
from Baker for what the work which Duncan had 
don^, was reasonably worth, less any damages that 
Baker had received by reason of the partial nonf ulfill* 
ment of the contract. 

Where the full performance of a contract becomes 
impossible without any fault on the part of the plaint- 
iff, he can recover on a quantum meruit for the work 
he has performed." 

Section 106. Money Received. 

Where a person has in his hands money which in 
equity and good conscience belongs to and ought to 
be paid to another, an action for money had and 
received will lie for the recovery of such money and no 

^ 21 Kan., 99. Brown, 11 Met., 440; Qreen vi. 

» Leopold vs. Salkey, 89 Dl., 412; GUbert, 21 Wis., 395. 

31 Am. Rep., 93; Fuller vs. 
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privity of contract is necessary to sustain the action.* 
This principle will apply where one received money 
as a trustee for a specific purpose, and failed to apply 
it to that purpose." It will also apply to money 
received by a person as agent, for a third person.^ 

Section 107. Money Paid. 

When a person pays money for another at his 
request, he is entitled to be reimbursed by the party 
for whom the payment was made.^ Where a person, 
not a party to a note, in the presence of the maker 
requested a third person to pay it, and such third person 
did pay it and on receiving it handed it to the 
maker, telling him; 'Tay me, the amount of the note 
some time,^' it was held that the request in the presence 
of the maker without his objection, and his acceptance 
of the note, raised an imphed promise on his part to 
repay the person who paid it.** 

When money is voluntarily paid on an illegal de- 
mand it cannot be recovered back on the theory of an 
imphed promise." On this point the Supreme Court 
of the United States said in Elliott vs. Swartwout:** 
''The case put in the second point is where the collector 
has received the money in the ordinary and regular 
course of his duty, and has paid it over into the trea- 

» WilliamB vb. Everett, 14 East, •• Bniguier vs. Goewey, 39 Iowa, 

583; Curtis vs. Pauly, 107 Cal., 190. 

8; 48 Am. St. Rep., 98; North- •* Wilson vs. Rav, 10 Ad. & El., 82, 

rop vs. Graves, 19 Conn., 655; 37 E. C. L., 50; Derby vs. 

Long vs. Straus, 107 Ind., 94; Pierce, 1 Dane's Abr., 190; 

57 Am. Rep., 87; Norton vs. Philadelphia vs. Collector, 5 

Kidder, 54 Me., 189; Good- Wall., 720; The Nicanor, 40 

ridge vs. Lord, 10 Mass., 487* Fed. Rep., 361; Sheldon vs. 

» Guthrie vs. Hyatt, 1 Harr., 446. South School Dist, 24 Conn., 

" Benton vs. Craig, 2 Mo., 198. 88; Elston vs. Chicago, 40 111., 

" Poe vs. Dorrah, 20 Ala., 288; 56 514; 89 Am. Dec, 361; Jackson 

Am. Dec., 196; Gaines vs. vs. Ferffuson, 2 La. Am., 723; 

Scott, 3 Ky. L. Rep.. 418; New York, etc., R. Co. va. 

Watkins vs. Richmond Col- Marsh, 12 N. Y., 308. 

1^, 41 Mo., 302; Wolff vs. " 10 Pfcters, 137, 153. 

IdteGavock, 39 Iowa, 190. 
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sury, and no objection made at the time of payment, 
or at any time before the money was paid over to the 
United States, The manner in which the question is 
here put, presents the case of a purely voluntary pay- 
ment, without objection or notice not to pay over the 
money, or any declaration made to the collector of an 
intention to prosecute him to recover back the money. 
It is therefore to be considered as a volimtary pay- 
ment, by mutual mistake of law; and, in such case, no 
action will lie to recover back the money. The con- 
struction of the law is open to both parties, and each 
presumed to know it. Any instructions from the 
Treasmy Department could not change the law or 
aflfect the rights of the plaintiff. He was not boimd 
to take and adopt that construction. He was at 
liberty to judge for himself, and act accordingly. 
These instructions from the treasury seem to be thrown 
into the question for the purpose of showing, beyond 
all doubt, that the collector acted in good faith. To 
make the collector answerable, after he had paid over 
the money, without any intimation having been given 
that the duty was not legally charged, cannot be sus- 
tained upon any soimd principles of policy or of law. 
There can be no hardship in requiring the party to 
give notice to the collector that he considers the duty 
claimed illegal, and put him on his guard, by requir- 
ing him not to pay over the money. The collector 
would then be placed in a situation to claim an in- 
denmity from the government. But if the party is 
entirely silent, and no intimation of an intention to 
seek a repayment of the money, there can be no groimd 
upon which the collector can retain the money, or 
call upon the government to indemnify him against a 
suit. It is no suffii^ent answer to this ttiat the part;^ 
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cannot sue the United States. The case put in the 
questicm is one where no suit would lie at all. It is 
the case of a voluntary payment under a mistake of 
law and the money paid over into the treasiuy; and 
if any redress is to be had, it must be by application 
to the favor of the government, and not on the ground 
of a legal right. 

''The case of Morgan vs. Palmer (2 Bam. & Ores., 
729), was an action for money had and received, to 
recover back money paid for a certain license; and one 
objection to sustaining the action was that it was a 
voluntary payment. The Court did not consider it a 
voluntary payment, and sustained the action; but 
Chief Justice Abbot, and the whole court admitted 
that the objection would have been fatal, if well 
founded in point of fact. The Court said it had been, 
well argued that the payment having been voluntary, 
it could not be recovered back in an action for money 
had and received. And in Brisbane vs. Dacres (5 
Taunt., 154), the question is very fully examined by 
Gibbs, Justice, and most of the cases noticed and com- 
mented upon, and with the conciurence of the whole 
court, except Chambre, Justice, lays down the doc- 
trine broadly that where a man demands money of 
another, as matter of right, and that other, with a full 
knowledge of the facts, upon which the demand is 
founded, has paid a smn of money volimtarily, he 
cannot recover it back. It may be, sa3rs the judge, 
that, upon a further view, he may form a different 
opinion of the law; and it may be, his subsequent 
opinion may be the correct one. If we were to hold 
otherwise, many inconveniences may arise. There 
are many doubtful questions of law. When they 
arise, the defendant has an option either to litigate 
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the question, or submit to the demand and pay the 
money. But, it would be most mischievous and im- 
just, if he, who had acquiesced in the right by such 
voluntary payment, should be at liberty, at any time 
within the statute of limitations, to rip up the matter 
and recover back the money. This doctrine is pecu- 
liariy applicable to a case where the money had been 
paid over to the public treasury, as in the question 
now under consideration. Lord Eldon, in the case 
of Bromley vs. Holland (7 Vesey, 23), approves the 
doctrine, and says it is a soimd principle that a volun- 
tary payment is not recoverable back. In Cox vs. 
Prentice (3 Maule & Selw., 348), Lord Ellenborough 
says : ^I take it to be clear that an agent who receives 
money for his principal, is liable, as a principal, so 
long as he stands in his original situation, and until 
there has been a change of circumstances, by his 
having paid over the money to his principal, or done 
something equivalent to it.' And in Buller vs. Harri- 
son (2 Cowp., 668), Lord Mansfield says: 'the law is 
clear that if an agent pay over money, which has been 
paid to him by mistake, he does no wrong, and the 
plaintiff must call on the principal, that if, after the 
payment has been made, and before the money has 
been paid over, the mistake is corrected, the agent 
cannot afterward pay it over without making himself 
personally liable.' Here, then, is the true distinction; 
when the money is paid voluntarily, and by mistake, 
to an agent, and he has paid it over to his principal, 
he cannot bo made personally responsible; but if, 
before paying it over, he is apprised of the mistake, 
and required not to pay it over, he is personally liable. 
The principle laid down by Lord Ellenborough in 
Townsend vs. Wilson (1 Campbell, 396), cited and 
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relied upon on the part of the plamtiff , does not apply 
to this case. He says, 'if a person gets money into 
his hands illegally, he cannot discharge himself by 
paying it over to another; but the pa3anent, in that 
case was not volimtary^; for, says Lord Ellenborough, 
'the plaintiff had been arrested, and was imder duress 
when he paid the money/ In Stevenson vs. Mortimer 
(2 Cowp., 816), Lord Mansfield lays down the general 
principle, that if money is paid to a known agent, and 
an action is brought against the agent for the money, 
it is an answer to such action that he has paid it over 
to his principal. That he intended, however, to apply 
this rule to cases of voluntary pa3anents made by 
mistake is evident, from what fell from him in Sadler 
vs. Evans (4 Bur., 1987). He there said he kept clear 
of all pajrments to third persons, but where it is to a 
known agent, in which case the action ought to be 
brought against the principal, unless in special cases, 
as imder notice, or mala fides; which seems to be an 
admission that, if notice is given to the agent before 
the money is paid over, such payment will not ex- 
onerate the agent. And this is a sound distinction, 
and appUes to the two questions put in the second and 
third points, in the case now before the court. In 
the former, the payment over is supposed to be with- 
out notice, and in the latter after notice, and a request 
not to pay over the money. The answer, then, to the 
second question, is, that imder the facts there stated, 
the collector is not personally liable.'' 

In order for it to be possible to recover back 
money paid on an illegal claim, the payment must be 
involuntary and made under protest. ''A pajnnent 
will be recognized as involuntary only where the party 
making it does so to release his person or prop^^ 
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from detention or to prevent a seizure of his person 
or property, by one having actual or apparent au- 
thority to make such seizure without first bringing 
suit/' "" 

If money is paid under duress it can be recovered 
back.*® It is generally, however, held that it is neces- 
sary that the plaintiff should have made a protest 
against the payment of the money .^ 

In general, money paid under a mistake of fact 
may be recovered back,*^ while money paid under a 
mistake of law cannot.'* The Court in discussing 
these principles in Clarke vs. Dutcher,*^ said: ''But 
although this view of the case, if I am correct in it, is 
conclusive, it may be well briefly to consider that 
which, upon the argimient, was treated as the main 
point in the cause. It is embraced in the exception, 
that payments made by the defendant in error were 
made voluntarily, with a full knowledge of all the 
facts in the case; and admitting that they exceeded 
the amoimt legally due, and that the statute of limita- 
tions was out of the question, the excess could not be 
recovered back, the mistake being in law and not in 
fact. 

''Although there are a few dicta of eminent judges 
to the contrary, I consider the current and weight of 
authorities as clearly establishing the position, that 

^ Am. k Eng. Ency. of Law, Vol. 548; 50 Am. Dec, 264; Newell 

XV, p. 1100; Fhelan vs. San vs. Smith, 63 Comi., 72. 
Francisco, 120 Cal., 5; Santa '^ United States Bank vs. Daniel. 

Rosa Bank vs. Chalfont, 52 12 Peters, 33; Richardson vs. 

Cal., 170; Chase vs. Dumal, 7 Dever, 17 Colo., 398; Jefferson 

Me., 134; 20 Am. Dec., 352. County vs. Hawkins. 23 Flail 

• Arnold vs. Georgia R., etc. Co., 223; Fowler vs. Black, 16,' I., 

50 Ga., 304; Chandler vb. 363; Mowatt vs. Wright, 1 

San^r, 114 Mass., 364. Wend., 355; 19 Am. Dec, 508, 

• Ligomer vs. Ackerman, 46 Ind., ■■ 9 Cowen. 674. For a more thor- 



552; 15 Am. Rep., 323. _ oug^ discussion of the subject 

""Bvaux vs. Connolljr, 8 '^ - -. . - « .. t . 

640; Espy vs. Cinoinni 
NatSonai Bank, 18 Wq 
NonSnqp Vs. GraVlib, 1^ 



Devaux vs. Connolly, 8 C. B., of Mistake, see Equi^ Juris- 

640; Espy vs. Cincinnati First prudence. Volume VII, Sub- 

Nal^onai Bank, 18 WajL 603; ject 20. 
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where money is paid with a full knowledge of all the 
facts and circumstances upon which it is demanded, 
or with the means of such knowledge, it cannot be 
recovered back upon the ground that the party sup- 
posed he was bound in law to pay it, when in truth 
he was not. He shall not be permitted to allege his 
ignorance of law; and it shall be considered a volun- 
tary payment. 

''This position was broadly stated by BuUer, J., 
in Lowry vs. Bourdieu, DougL, 470 without any 
question, or the expression of any doubt or disappro- 
bation by the rest of the judges. Although it is true 
that that case may have been, and probably was de- 
termined on the ground that the policy upon which 
the premiiun had been paid was a gaming policy, 
that the parties were in pari delicto, and that the law 
would not aid the plaintiff in recovering back what 
he had paid under such circumstances; still it is not 
to be supposed that Lord Mansfield and Mr. Justice 
Ashurst would have suffered the dictum to have 
passed without animadversion, if they had not assented 
to its correctness. 

''In Knibbs vs. Hall, 1 Esp., 83, a tenant was not 
permitted to recover back from his landlord, or to be 
allowed by way of set-off, a sum of money which he 
had paid beyond the rent which was actually due 
from him. The landlord demanded 25 guineas, and 
threatened him with a distress if he did not pay it. 
The tenant insisted that he had taken the premises at 
20 guineas, and offered to pay that sum; but under 
the supposition that he could not defend himself 
against the distress, paid the 25 guineas, and was not 
permitted to recover back or set-off the excess, it being 
held a volxmtary pa3anent. So, in Brown vs. Mo- 
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Kinnally, 1 Esp-, 279, and Marriott vs- Hampton, 2 
Esp., 546, the same principle was recognized. 

^^In BuUer vs. Harrison, Cowp., 555, the money- 
was paid under a mistake in fact. The assurer, upon 
a representation that a loss had been sustained by 
one of the perils covered by the policy, paid the insur- 
ance to the agent of the assured. But soon learning 
that it was ^a foul loss', in the language of the case, 
he gave notice to the agent of the fact, and also not 
to pay over the money. The only question discussed 
in the case was, whether in judgment of law, the 
money had been paid over by the agent before he 
received the notice. The plaintiff's right to recover 
against the principal was not questioned. 

'^The case of Bilbie vs. Lumley and others, 2 
East, 469, was also an action by an underwriter, to 
recover back from the assured, £100 which he had 
paid upon the policy. The ground on which the 
action was brought was, that the money had been 
paid under a mistake, the defendant not having dis« 
closed to the plaintiff, at the time the insurance was 
effected, a letter relating to the time of the sailing of 
the ship insured, which it was admitted was material. 
But it appeared that before the loss was adjusted and 
the money paid on the policy, all the papers, including 
the letter in question, were submitted to the plaintiff. 
The counsel for the plaintiff put his case on the broad 
ground that it was sufficient to sustain the action that 
the money had been paid under a mistake of the law, 
the plaintiff not being apprised at the time of the pay- 
ment, that the concealment of the particular circum- 
stance disclosed in the latter was a defense to any 
action which might have been brought on the policy. 
When the case was stated at bar, Lord Ellenborough 
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would not hear it argued. He said he had never 
heard of a case in which a party who had paid money 
to another voluntarily, with a full knowledge of all 
the facts of the case, had been permitted to recover 
it back, on account of his ignorance of the law, except 
in the case of Chatfield vs. Paxton (in a note to Bilbie 
vs. Lumley), in which Lord Kenyon, at nisi prius, had 
dropped an intimation of that sort. Now, upon 
examination, it will be found that in the case of Chat- 
field vs. Paxton, a majority of the judges put the case 
upon the groimd that the pa3anent had been made 
by the plaintiff, not with a full knowledge of the facts, 
but only under a blind suspicion of the case. Lord 
EUenborough says that it is so doubtful on what point 
that case turned, that it was not ordered to be re- 
ported. 

'In Stevens vs. Lynch, 12 East, 38, the plaintiff 
was the indorser, and the defendant the drawer of a 
bill of exchange. The defense was, that the plaintiff 
had given time to the acceptor after his dishonor of 
the bill. But it appeared that the defendant, with a 
full knowledge of that fact, said, 'I know I am liable, 
and if Jones, (the acceptor,) does not pay it, I will.' 
The Court says the defendant made the promise with a 
full knowledge of all the circumstances, and cannot 
now defend himself upon the ground of his ignorance 
of the law when he made the promise. 

''The cases of Chatfield vs. Paxton and of Bize 
vs. Dickason, L T. R., 285, were cited for the plaintiff 
upon the ai^ument. But the Court said they con- 
sidered those cases to have proceeded on the mistake 
of the person paying the money under an ignorance 
or misapprehension of the facts of the case. 

"In the late case of Brisbane vs. Dacres, 5 Taunt., 
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144, this subject was elaborately considered by the 
Court of Common Pleas, and the principle of Bilbie vs. 
Lumley recognized and adopted. Brisbane was the 
captain of a frigate belonging to a squadron under 
the command of Admiral Dacres, the testator of the 
defendant, upon the Jamaica station; and in obedience 
to the orders of the admiral, in April, 1808, he received 
on board his frigate, $700,000 belonging to the govern- 
ment, and proceeded with the same to Portsmouth. 
He also received on board between one and two 
millions of dollars belonging to individuals, to be 
delivered at the Bank of England. The government 
and individual money was delivered according to 
order, and Captain Brisbane received from the govern- 
ment for the freight of the former, £850; and from 
the Bank of England, upwards of £7,000 for the 
freight of the latter. He paid over to the admiral 
one-third of the sums thus received, under the belief 
that he was legally entitled to it; but upon discover- 
ing that he was not, he brought this action to recover 
it back. It was shown to be the usage in the navy 
for the captains of vessels carrying a public and private 
treasure, to pay one-third of the freight for the 
same to the conunander of the squadron to which 
they belonged, .though it was admitted that since 
1801 the admiral had in such cases no legal claim to 
any portion of the allowance. But the Court held 
that the money, having been paid with a full knowl- 
edge of all the circumstances and facts in the case, 
could not be recovered back, because it had been paid 
under a misapprehension of the law. As to the freight 
for the money belonging to individuals, it was held 
that Captain Brisbane had no right to carry it; that 
the whole of that part of the transaction was illegal; 
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and that, the parties being in pari delicto, the law 
would aid neither. But as to the other portion of 
the demand, it was put upon the broad ground which 
I have stated, against the opinion of Mr. Justice 
Chambre. Mr. Justice Gibbs says, Vhere a man 
demands money of another as a matter of right, and 
he payB it with a full knowledge of the facts upon 
which the demand is founded, he never can recover 
back the sum he has so voluntarily paid. By sub- 
mitting to the demand, he that pays the money gives 
it to the person to whom he pays it, and closes the 
transaction between them. He who receives it has a 
right to consider it as his without dispute, and it 
would be most mischievous and unjust, if he who has 
acquiesced in the right by such voluntary payment 
should be at liberty, at any time within the statute of 
limitations to rip up the matter, and recover back 
the money. 

' 'Against these cases' and a variety of others in 
which the same principle is acknowledged with more 
or less distinctness, there is nothing to oppose but the 
dictum of DeGrey, Ch. J., in Farmer vs. Arundel, 2 
Black 825, and of Lord Mansfield in Bize vs. Dickason, 
I. T. R. 285. The observation of Ch. J. DeGrey is, 
that 'When money is paid by one man to another, as 
a mistake either of fact or of law, or by deceit, an action 
will lie to recover it back.' But in that case the action 
was not sustained, although the money had been paid 
by the plaintiff under a clear mistake of law. The 
case therefore, not only did not call for the dictum, 
but is in direct hostility with it. The proposition of 
Lord Mansfield, in Bize vs. Dickason was that 'Where 
money if paid under a mistake, which there was no 
ground to claim in conscience, the party may recover 
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it back in an action of assumpsit.' If his Lordship 
meant mistake in fact, the proposition is imdoubted; 
and that he did so mean and express himself, Mr. 
Justice Gibbs, in his opinion in Brisbane vs. Dacres, 
infers with great force, from the circumstance that 
Lord Mansfield had six years before, in Lowiy vs. 
Bourdieu, heard it said by Mr. Justice BuUer, that 
'money paid in ignorance of the law could not be 
recovered back,' and had not dissented from the doc- 
trine; and Buller, Justice, sat by him in Bize vs. 
Dickason, and would not have heard the contrary of 
that doctrine without noticing it. The only point 
to which the attention of the defendant's counsel 
in Bize vs. Dickason, seems to have been directed was, 
whether the case came within the principle of Grove 
vs. Duboid, L T. R. 112 and the Court having expressed 
an opinion that it did, he abandoned the case, without 
adverting to the distinction that in Grove vs. Dubois, 
the broker had been allowed merely to set oflf his de- 
mand, and here he sought to recover back a sum which 
he had actually paid. 

''Chief Justice Mansfield, in Brisbane vs. Dacres, 
iu adverting to these propositions of Ch. J. DeGrey 
and Lord Mansfield, says: 'It certainly is very hard 
upon a judge, if a rule which he lays down generally 
is to be taken up and carried to its full extent. Great 
caution ought to be used by the Court in extending 
such maxims to cases which the judge who uttered 
them never had in contemplation.' 

"If money paid under a mistake of the law, 
though with a full knowledge of the facts in the case, 
can be recovered back in all cases where the party to 
whom it is paid is not . in conscience and equity entitled 
to it, what is the practical distinction between a mis- 
Vol. ni.— 18. 
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take in fact and a mistake in law. A party who has 
paid money under a mistake in fact cannot recover it 
back unless he is equitably entitled to it. The inquiry 
in every case, therefore, must be, not whether the 
money was paid under a misapprehension of the law, 
or in ignorance of the fact, for that is immaterial, but 
whether the party to whom it was paid can in equity 
and conscience retain it. If he cannot, if there was any 
mistake of any character, he shall refund. 

''If this be so, why has this question been so 
frequently and elaborately discussed, not only in the 
English, but in our courts of equity? How are the 
cases of Bilbie vs. Lmnley and of Brisbane vs. Dacres 
to be reconciled with this principle? What groimd 
of conscience or equity had Admiral Dacres for retain- 
ing the money paid him. He had neither incurred 
hazard nor rendered any labor or service in his trans- 
portation. Captain Brisbane was not his servant, nor 
was the ship which carried it his property. Chief Jus- 
tice Mansfield, in his solicitude to avoid collision with the 
dicta of Chief Justice DeGrey and Lord Mansfield, does 
indeed suggest a ground of equity for the defendant. 
He says, 'So far from its being contrary to aequmn et 
bonmn, I think it would be most contrary to aequum 
et bonmn if he were obliged to repay it; for see how 
it is; if the sum be large, it probably alters the habits 
of his life; he increases his expenses; he has spent it 
over and over again; perhaps he cannot pay it at all, 
or not without great distress.' If the fact of having 
expended the money, or of its being inconvenient to 
repay it, is a sufficient ground of equity to enable 
the party who has received it under a mistake of law 
to retain it, I apprehend that it will practically amount 
to the same thing as holding that it shall not be recov- 
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cred back* But with great respect, I think his Lord- 
ship might better have denied those dicta to be law, 
as Lord EUenborough did in Bilbie vs. Lumley, than to 
have sought to evade them by this gloss. 

"Chief Justice Marshall thought there was a dis- 
tinction between a mistake in fact and a mistake in 
law, when he said, in Hunt vs. Rousmanier, 8 Wheat!, 
215: 'Although we do not find the naked principle 
that relief may be granted, on account of ignorance of 
law, asserted in the books we find no case in which it 
has ]^n decided that a plain and acknowledged mis- 
take in law is beyond the reach of equity.' Chancellor 
Kent, thought such a distinction existed, when he said, 
in Lyon vs. Richmond, 2 Johns, 51 : 'Courts do not 
undertake to relieve parties from their acts and deeds 
fairly done, on a full knowledge of facts, though under 
a mistake of the law. Every man is to be charged at 
his peril with a knowledge of the law; there is no other 
principle which is safe or practicable in the common 
intercourse of mankind.' The principle upon which 
courts refuse to relieve against mistakes in law is, that 
in judgment of law there is no mistake; every man 
being held, for the wisest reason, to be cognizant of 
the law. The act, therefore, against which the party 
seeks relief is his own voluntary act, and he must abide 
by it. This principle steers entirely clear of the con- 
science or equity of the transaction." 

Section 108. Goons Sold and Delivered. 

Where goods are sold and delivered to another, 
without any express agreement as to the price to be 
paid for them the law presiunes a promise to pay what 
they are reasonably worth. This is, in reality, an 
implied contract, rather than a quasi contract. 
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Section 109. Use and Occupation. 

Before rent can be collected for the use and occu- 
pation of property the relation of landlord and tenant 
must exist between the owner and the occupier of the 
premises. Where, however, the use of the property 
has been beneficial to the person occupying it, the law 
will allow the owner of the property to recover from 
him in an action of assumpsit,^ the law creating a 
quasi contract under such circumstances. 

Section 110. Where Tort is Waived and Suit 
Brought in Assumpsit. 

Formerly a tortious action could only be relieved 
against by an action in tort. In a few cases, however, 
the injured party, is now allowed, to treat the tort as 
having created a contract, waive the tort, and sue in 
assumpsit, for his injury. 

An important illustration of this class of cases is 
found where goods have been converted and then sold. 
Here the injured party can sue either on the tort, or 
for the value of the goods in contract." There must be 
an actual sale of the property under such circumstances. 
Barter or exchange is insufficient.*^ It is also necessary 
that there should have been a benefit to the tort 
feasor,** and a detriment to the plaintiff." When the 
action is thus brought in assumpsit the plaintiff waives 
damages, and the limit of recovery is the amount 
actually received for the goods by the tort feasor." 

» Skinner vb. Skinner, 38 Neb., 756; ■* Fuller tb. Duren, 36 AU., 73; 76 

Hayes vs. Acre, Conf. Rep., 19. Am. Dec., 238. 

** Bowman vb. Browning. 17 Aric., ** Webster tb. Drinkwater, 5 Me., 

599; Gilmore vs. Wilbur, 12 319. 

Pick, 124; Watson vs. Stcver, " Phillips vs. Homfray, 24 Ch. D., 

25 Mich., 386; White vs. 439. 

Brooks, 43 N. H., 402; Budd » Saville vb. Welch, ft8 Vt , 683. 

VB. Hiler, 27 N. J. L., 43. 
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Other cases where the tort may be waived and an 
action be brought in assumpsit are, where one person 
has wrongfully obtained another's money, where one 
person has enticed away the servant of another;" 
and in cases where the action is based upon the wrong- 
ful use of real property.*® The right to waive tort and 
sue in assumpsit will never exist in the case of a mere 
naked trespass/^ 

•• FoBter VB. Stewart, 3 M. A S., 191. « Pattenon vi. Priot, 18 Ind., 440; 

« Byid V8. Chaae. 10 Aric., 602; 81 Am. Dec., 367: Tightmeyer 

Sampeon vs. SchaefFer, 3 Cal., vs. Mongold, 20 Kan., 90. 

196; McNair va. Schwarti, 16 

m.,24. 
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Chapter I, 
INTRODUCTORY, 

Section 1. Principal and Agent. 

The subject of Agency is closely connected, and is 
a part of commercial and maritime law. One who has 
a large business, transacted either by land or sea, is 
bound to employ others to take charge of his affairs 
along certain lines. The law gives all individuals the 
right, within certain limitations, to manage and control 
his own property and incidentally the right to engage 
others to aid him in doing the same thing. It may be 
that the skill of another is required in a particular 
instance, it may be the principal is imable to himself 
act, because of being otherwise engaged, or he may be 
physically unable to do the work, because of illness. 

A true agency is the relation, that the law creates, 
from the express or implied contract, entered into 
between the principal and his agent; the agent being 
thereby invested with some authority to act for the 
principal in the management of some dealing with a 
third person. An ostensible agency is created whenever 
the principal intentionally causes a third person to 
believe that another is his agent, and the third person 
acts on the representation of the principal so made.^ 

The cardinal principles of the law of Agency are 
based on the maTcims '^Qui facit per alium facit per 
se,'' ^ which translated, means '^Whatsoever one person 
does through another, he does himself,'' and the maxim 
''Qui per alium facit, per seipsum facere videtur,'* 

> For oth«r definitiona see EmUs' AgjBucy 1, Stoiy's Agjency, 

Evam' Agency 1, Mechem on Sec. 3. 

• 4 Harvard Law Review, 347. 
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which means ''He who does an act through the medium 
of another is deemed, in law, to have done the act him- 
self/' The universal application of these principles 
is restricted by the self evident truth that unless the 
person known as principal might himself properly do 
the act, in his own proper person, he could not do it 
through the medium of another. Therefore if the prin- 
cipal is himself competent to do the thing for himself, 
then he may do the thing through or by the other 
person as his agent, making the act his own, in law. 
The converse of this principle would be true, where 
the principal is incompetent for any reason to do the 
act himself, the act of another for him, would not bind 
him. 

Secthon 2. The Principal. 

The principal, who might also be called the em- 
ployer or master, is the person from whom the authority 
to act is derived ; he is the appointing person, represented 
by the agent, acting under the authority conferred by the 
principal. The principal is therefore the person who 
is bound on the contract in law, whenever the contract 
is made on his behalf by his representative, the agent. 

Section 3. The Agent. 

The agent who is also properly called the repre- 
sentative, the servant, the attorney, or delegate, is the 
one who performs the duties of the agency, acting under 
authority, direction or appointment of his principal 
or master. He may be the agent in law where having 
acted without authority in the first instance, his act is 
ratified by the person for whom he acted. A sub- 
agent is the agent of the agent, making the agent the 
principal of the sub-agent. 
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Section 4. The Power or Authority. 

The agent, being the proxy of his principal or mas- 
ter, his authority or power to represent the principal 
BO as to bind him by the act, performed is a matter of 
the will of the principal, it rests with the principal alone 
to say whether the agent shall have broad powers or 
restricted authority, or any authority at all.' The 
agent cannot assume power to act himself. The power 
to act must always emanate from the principal. The 
authority to act may therefore be limited or broad, 
restricted to the performance of a particular thing, or 
power extending to represent the principal in matters 
over the management of a general business or employ- 
ment. But a person dealing with the general agent 
inay assume the agent has the powers that come 
within the apparent scope of the agent's authority, and 
the secret instructions of the principal have no force 
or effect on such an agent's apparent authority. 

' Johnson vd. Hurley, 115 Mo.: Reports, Er. 155; Graves va 

Pole vs. Lusk, 33 Law Journal Horton, 38 Minn., 66. 
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CLASSES OF AGENTS. 

Section 5. Classification of Agents. 
Agents are generally classified as general, special, 
or universal. Text writers and students endeavoring 
in this wise to more or less closely dififerentiate the 
powers of the agent, though a person may be spoken 
of as a general agent, whose authority would be more 
limited than the usual definition of a general agent 
would imply, and one who is called a special agent 
might have authority to act generally, in the par- 
ticular business in hand, and so a general agency does 
not always carry with it authority to act in an unqual- 
ified manner in reference to the business in hand. 
Therefore these classifications must be employed with 
caution, and the valuable use of the same must not be 
abused. 

Section 6. Universal Agents. 

A universal agent is of exceeding rare occurrence. 
Such an agent would be one with authority to perform 
all acts for the principal which his principal might per- 
form in person and which he could legally delegate to 
another to perf prm.* This in effect would be making 
the agent the master, and the principal a figurehead 
only. Most of the so-called, imagined, universal agen- 
cies would therefore properly be considered as extended 
general agencies and an indiscriminate use of the term 
universal is not encouraged in defining extreme author- 
ity in any direction. 

> See the following cited case for White vs. Tudcett, 15 East, 

what was termed a universal 400; Anderson vs. Gocftuej, 21 

agency. But vs. Schroeder, Wend., N. Y., 279. 

^ Gal., 609. Special Agent. 

905 
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Section 7. General Agents. 

One who is appointed to act in the affairs of the 
principal generally^ in some business or trade or work 
of the principal, binding the principal for all acts of 
such agent within the scope of the apparent authority 
so conferred; is called a general agent.' An agent is 
also sometimes spoken of as a general agent when the 
agency being confined to the execution of some certain 
contract, the agent is not limited in his choice of 
methods in performing the same. A general agency 
does not necessarily mean one invested with unqualified 
authority in the matter of the business in hand, but 
implies authority for the purpose of binding the master 
within the apparent scope of the general agency. 

Section 8. Special Agents. 

Where the authority is limited to the performance 
of a single act, or accomplishment of one transaction, 
the agent so acting is called a special agent; • as where 
an agent is vested with authority to purchase a coach 
horse, or where the agent is such for the purpose of 
making a single mortgage of real estate. The special 
agent's power runs to the performance of some special 
act, and his authority must be strictly followed out 
as directed by the principal. The special agent may 
also be particularly limited, in the manner of perform- 
ance of the transaction he may have in hand. 

Section 9. Particular Kinds of Agents. 

The nature of the work to be done by the agent 
is the basis of a further classification. The most 
important agents to be mentioned in this connection 

> Butler vs. Maples, 9 WaU 766. ' Lobdell vs. Baker, 1 Mete. 

Distinguishing general ana spe- (Mass.), 193; Wood vs. Mc- 

cial agents. Gain, 7 Ala«, 800. 
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are brokers, factors, auctioneers, officers of ships, 
attorneys, and particular officers of corporations. 

Section 10. Brokers. 

One who negotiates a contract for another, relating 
to a subject matter not in his possession, is a broker.^ 
The broker's commission is called brokerage. His duty- 
is simply to bring the parties together. He has nothing 
to do with the possession of the thing, concerning which 
the principal and third party make the contract. The 
broker may actually make the contract itself, however, 
if his authority goes that far. There are various kinds 
of brokers, depending upon the nature of the business 
they may be in. They may be stock brokers, real 
estate brokers, diamond brokers, ship brokers or brok- 
ers of various other classes almost too numerous to 
mention. The usual duty is to negotiate the buying 
or selling of their particular commodity, for or on behalf 
of their principal. The negotiating of contracts to 
marry — ^marriage brocage contracts — ^being contrary 
to the rule of public policy, such contracts are there- 
fore void.* 

Brokers have an incidental authority to sign the 
contract for, and as the agent of both parties.* 

A broker who has authority to sell goods without 
any restriction as to how he shall do so, may sell the 
same by sample, and may make the usual warranties 
that accompany a sale.^ A broker should act in the 
name of the principal ordinarily,® but may act for an 
unnamed principal. 

* Story on Agency, sec. 28; Sibbald * Graves vs. Legg, 34 Eng. Law A 

VB. Bethlehem Iron Co., 83 £q., 489. 

N. Y., 378. ' Andrews vs. Kneeland, 6 Cowan, 

' White vs. Equitable Nuptial 354. 

Benefit Union, 76 Ala., 261. * Basbock vs. Judine, 34 L. J. Ex.. 

142. 
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Section 11. Factors. 

An agent who has goods consigned to him for the 
purpose of negotiating a sale of the same, for a com- 
mission, is a factor or commission merchant.® Where 
the consignee, for an additional compensation, guaran- 
tees the pajrment of the debt due from the buyer of 
the consignment of goods, delivered to the consignee, 
the agent is called a del credere factor. 

Factors may sell goods in their own name, and 
they may buy goods in like manner for their principal, 
and their acts will bind the principal.*® A factor em- 
ployed to ship goods, as well as to buy goods, has author- 
ity incidental thereto to bind the principal for the 
pajrment of the freight. Factors have also a special 
property in the goods and are treated as the owners 
of the same." They may insure the goods both for 
themselves and for the benefit of the principal. 

Section 12. Auctioneers. 

An agent who sells property, rights or privileges 
at auction to the highest bidder, for a commission, is 
called an auctioneer." He is the agent for both the 
seller and the purchaser. He is the agent of the 
owner until the goods are knocked down, then he is 
the agent of the purchaser, for the purpose of carrying 
out the sale. The auction itself, consists in the sale 
of the goods by the auctioneer at public outcry, to the 
highest bidder, and according to the terms of the sale 
as published. 

Section 13. Officers of Smps. 

A ship to be seaworthy in maritime law must have 
a master, commonly called the captain. He receives 

* Stoiy on Agency, Sec. 110; Paley 158-164. 

on Aflency, by Lloyd, 207. ■* Barring vs. Corrie, 2 B. & Aid., 



^ See Abbott on Shipping, Pt. C, 143. Broker and Factor di»- 

Ch. II., Sec. 4 ft 5. tinguiahed. 

" 3 Kent Comm. Lect., 46 P. P., 
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his appointment from the owners of the ship. His 
duties are first to see that the ship is seaworthy and 
that the freight is properly stored. He usually makes 
the contracts with the seamen and looks after the care 
of cargo, during the voyage, and looks to the general 
safety of the vessel. He is in absolute authority on 
board ship, and may even hang a seaman for mutiny. 
He is liable to the owners for a failure to exercise rea- . 
sonable care, and skill, in the management of the 
vessel. A supercargo is the person employed by the 
owner of the cargo to take charge of same, and to sell 
to the best advantage. He is a sort of marine factor, 
and of course accompanies the cargo.^' He may 
hypothecate the ship in foreign ports for money ad- 
vanced to supply the necessities of the ship if they 
cannot otherwise be supplied." 

A ship's husband is the agent appointed by the 
owners of the ship to take charge of any needed repairs. 
He niust see that the ship carries the things requisite 
to make all necessary repairs, and he must see that the 
ship is properly provisioned, and furnished, for the 
voyage. It is his duty to enter into charter parties, 
or engage the vessel for the carrying service. 

Section 14. Other Particulab Agents. 

All corporations must have certain particular 
officers usually with certain designated or implied 
duties, with corresponding authority to bind the cor- 
porate principal. The board of directors is the 
executive head of the corporation. 

Attomeys-at-law are first officers of court and the 
agent of those who employ them to give advice or to 
conduct the trial of causes in court or out of court." An 

^ See Shartona on Agency, Sec. 638. 1 Pollock A Maitland 'b Histoiy 

^ See Parsons on Maritime Law. of Enc^ish Law, 190-196. 

" Weeks on Attomeys-at-law, and 

VoL 111.— 14. 
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attorney in fact, is an agent appointed usually for 
some special purpose not connected with a suit at law; 
the form of appointment is written, and is usually 
couched in formal language and is called the power of 
attorney. 

An attorney at law is an agent that is oftentimes 
employed in matters of greatest trust, and confidence. 
He is the guide to his client, in a secular way, that the 
clergyman is to his parishioner, in a spiritual way. 
The client may at certain times trust his entire fortune 
in his attorney's hands; he depends on the devotion of 
his attorney, at certain times, for his very life. The 
attorney therefore, being the recipient of all the client's 
secrets, and plans, the office requires the strength of 
no ordinary person to properly carry out such a form 
of agency. 

It is quite necessary then, that a person who aspires 
to the high office of attorney at law must have at least 
some of the attributes and qualifications that such an 
office requires. The law demands of such an agent, 
in the practice of his profession the highest degree of 
honor and fidelity. Such an agent is a fiduciary, 
his office is one of strictest trust, and in addition to this, 
he must in the exercise of his duties possess and use 
reasonable care and skill. 

Members of a co-partnership, are both agents, and 
principals of the partnership firm, all of the partners 
having implied powers, commensurate with the scope 
of business intended to be transacted by the firm. 
Bank cashiers, are the chief executive officers of a bank 
through whose agency the whole of the financial busi- 
ness of the bank is managed. The bank tellers are 
under officers of the cashier. The bank cashier has 
the authority to certify checks drawn by depositors 
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against money on deposit, to take care of collections, 
to negotiate loans, to buy and sell exchange, and to 
transfer and discount negotiable paper owned by the 
bank." 

A partner has the general power in a trading firm to 
contract debts, to pledge the credit of partners, to borrow 
money, and to draw, make, indorse or accept negotiable 
paper in the name of the partnership, but the author- 
ity to do these things extends only within the scope of 
the business." 

The cashier of a bank is intrusted with all the funds 
of the bank, be they in the form of notes, bills, 
money, accounts or securities, to be used as occasion 
demands, both for ordinary demands, and also for emer- 
gencies. He is, therefore, bound to look after the 
debts and the obligations of the bank.^^ He has 
incidental authority to indorse negotiable paper, wher- 
ever it will promote the interest of the bank, or take 
care of bank needs. No restriction on this authority 
is presumed to exist in the absence of express notice." 

» Grain vb. Bank, 114 HI., 516; *" Fleckner vs. Bank of U. S., 8 
West Si. Louis Bank vs. Shaw- Wheat., 360. 

nee Go. Bank, 95 U. S., 557. ^' Northampton Bank vs. Paxson, 

» Hotchin vs. Kent, 8 filich., 526. 11 Mass., 288. 



Chapter III. 
COMPETENCY OF PARTIES. 

Section 15. Who May be a Principal. 

One may be a principal^ in any proposed agency, 
who is competent himself to transact that contract/ 
the fulfiUment of which, he delegates to another. It 
is also true, that if the person who delegates authority 
to another, is himself incompetent to make the par- 
ticular contract in his own person, the incompetency 
would extend to the person to whom the authority is 
thus delegated. Thus A, who himself is a competent 
party in the matter of selling the land he owns, may 
delegate the authority to make a sale of the land to 
another. But if A is incompetent from any legal cause, 
the disability would make it impossible for him to 
appoint some one to act as his agent. 

SBcnoN 16. Incompetent Parties. 

Parties are usually rendered incompetent to con- 
tract either from a legal cause or from a natural cause. 
The legal cause may arise from some provision of the 
statute, or from some rule of the common law; the 
incompetency may however be only partial, or may 
not continue forever, or it may be of a continuing nature, 
and act as a complete bar to contracting in any form. 
The natural causes usually arise from some mental weak- 
ness, extending from insanity, or idiocy, to temporary 
mental derangement occasioned by drugs or intoxicating 
liquors. Infants' express contracts are now generally 
declared voidable, but it is still the policy of the law 

1 See Anioii cm Contracts, Part II, Chap. III. 

213 
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to protect an infant, first against himself, and an 
infant's appointment of an agent is generally held to 
be void,' so that an infant may not therefore ratify an 
appointment of an agent after he reaches his majority, 
although some few comi» permit the infant to ratify 
certain acts of his agent, under certain circumstances, 
but the great weight of authority is to the contrary. 
Other incompetents at common law are married womenf 
but the common law disability of feme coverts has 
been for the most part removed,* so that her power 
to appoint an agent, to act for her, is as full now, as 
the power of the unmarried woman, to act for herself. 
In Illinois a married woman cannot enter into a part- 
nership without her husband's consent, but otherwise 
has full power to contract. 

Acts that are of a personal nature, where the work 
is entrusted to the individual, trusting in his special 
skill, or ability, for the performance of some particular 
work, cannot be delegated, the person first entrusted 
with the work must himself perform it. 

A person who is of unsound mind is incapable 
of appointing an agent to act for him,* the only ex- 
ception to the rule being in the case where one person 
in good faith, as the agent of the non compos mentis, 
being ignorant of the lunatic's true condition, and no 
adjudication of insanity having been had, confers a 
benefit on the lunatic; in this case the contract will 
not be avoided unless the parties can be put in statu 
quo.* A person may be temporarily deprived of his 

* Tnieblood vs. Trueblood, 8 Ind., Klein, 44 Ind., 290. 

195: Armita^ vs. Widoe, 36 * Menkina vs. Ljghtner, 18 Dl., 282; 

Mien.. 124. Buah vs. Sreining, 67 Am. 

' Caldwell vs. Waters, 18 Penn. State Rep., 409. 

State, 79; Lewis vs. Lee, 3 B. • McOonnick vs. Littler, 85 111., 62; 

& C, 291. Ruck vs. Fenton, 14 Buah. 

« Weisbod vs. Chicago, etc.. Ry. (Ky.), 490. 

Co., 18 Wis., 35; Rowell vs. 
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powers of reason by drunkenness, the contracts of 
a person so situated are therefore voidable. The intoxi- 
cated person may ratify the agent's acts when he 
recovers from the effects of intoxication if he elects 
so to do, the appointment of the agent having been 
made while the principal was intoxicated. 
Section 17. Corporations. 

The charter fixes the powers of a corporation, to 
contract, and the charter, and by-laws, usually fix the 
method of appointment of its agents.^ The corporation 
may adopt the act of one, as its own act, where the 
authority to originally bind the corporation was 
wanting, if the act performed lies within the scope 
of the corporate powers, and the agent acted, as the 
agent of the corporation. The corporate agent, may or 
may not, be a member of the corporation. When the 
appointment of an agent is ultra vires, that is beyond 
the powers of the corporation, the appointment is 
invalid, and the agent usually does not bind the cor- 
poration, except in the case where the corporation 
accepts the benefits of the agent's acts, and in that case 
they would be liable to the agent, in some cases at 
least, on a quantum meruit, and to third persons, under 
the principle of estoppel. 

Section 18. Who May Be Agents. 

It may be broadly stated that any person may be 
the agent of another, unless he be a lunatic, an idiot or 
a child of tender years.' Infants,* married women, 
persons under the ban of the law, slaves, and aliens, 
have aU been held competent to represent another, 
where in the same case, they would not have had the 

' Protection Life Ins. Co. vb. Foote, • Bennett vs. Gillett, 3 Minn., 423; 

79 m., 361: Williams vs. De- Swartevant vs. Evans, 37 111.. 

troit Mills Co., 31 Mich., 275. 442. 
" Lyon vs. Kent, 45 Ala., 656. 
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capacity to properly act for themselves. The un- 
doubted reason for this, is that one may carry out the 
directions of another, where he would be incompetent, 
to conceive, or direct the carrying out of the work for 
himself. The nature of the work, would oftentimes 
control the degree of competency required, where the 
agent is an infant. An infant acting for another is 
perhaps more properly called a servant, rather than an 
agent. 

Section 19. Incompetent Parties. 

In addition to lunatics, and idiots, a child of tender 
years, that is, one under the age of seven years, is or- 
dinarily lacking in sufficient understanding to make 
him a proper agent, but above the age of seven years, 
in the absence of a statute to the contrary, the infant 
may be a proper agent.^® But the principal is in duty 
bound ordinarily, to engage a responsible agent where 
that agent is delegated to fulfill a duty to the public, 
or to third persons. Where the agent is without age, 
experience, or capacity and the acts to be performed 
require these elements, he would be an improper agent 
so far as protecting the rights of third persons are 
concerned. 

A person is disqualified from acting as agent, for 
another, where his duty to his principal, and his own 
interests conffict." Ordinarily, an agent cannot act 
as agent for both parties," as his duty to one principal 
would conffict with his duty to the other, but where 
he acts aa agent for both parties, with the full knowledge 
and consent of both parties, there can be no l^al 
objection to his so acting." 

» Talbot TB. Bowen, 1 A.k. Bfanh. » Cotton vi. HaUiday, 60 m., 170. 

(Ky.), 436. ** FitssimmoDB vs. Southern £z- 

^ Rioe VB. Wood, 113 Mam., 133. pnm Co., 40 Ga., 330. 
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Section 20. Corporations. 

A corporation may act as agent, within the scope 
of its charter powers/^ but the power must be expressly- 
granted or be implied as necessary to properly carry 
out express powers so granted. It is quite common 
now for corporations to be organized whose main pur- 
pose shall be to act for others, in a representative 
capacity, as agent. Where the authority to act as agent, 
is not expressly given, it may be implied, where it is nec- 
essary to carry the main purposes of the corporation. 

M McWflliams vs. Detroit Mill Co., 
31 Mich., 275. 



Chapter IV. 
CREATION OF THE RELATION. 

Section 21. Appointment of Agents. 

The rule is stated generally, that an agent can become 
such, only by the will of the principal. The rule is sub- 
ject to the exception that the law will sometimes create 
an agency even against the will of the principal, for 
instance, the law will permit a wife to pledge the credit 
of the husband under certain circumstances and her 
request, will be considered his request, where in fact 
he withholds his consent to becoming so bound.* 
So, the law of necessity, will give the ship's master the 
power to contract for necessary repairs to the ship. 

It was the rule of the common law, that all contracts 
of a corporation must be imder seal, and this included 
the appointment of an agent by the corporation, 
but this rule has been now abandoned, and the corpor- 
ation may, or may not use its seal in making contracts. 
Where, however, a corporation would empower its 
agents or officers to make a deed, this should be by 
resolution of the board of directors duly spread of 
record.' A third person has a right to assume also that 
one is an agent where he apparently held out as such. 

It is a general rule that where one of two innocent 
persons must suffer by the misconduct of a third 
person, that party must suffer, who by his own acts 
and conduct has enabled such third person, by giving 
him credit, as an apparent to practice a fraud or im- 
position upon the other party.' 

> Benjamin vs. Godcham, 134 2 Mete. (Ma88.)i 163. 

Mass., 418. * Paley on Agency, by Lloyd, 201; 

> Hemstreet vs. Burdick, 90 Dl., Story on Agency, Sec. 66. 

250; Burrill vs. Nahant Bank, 
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220 AGENCY. 

Section 22. Manner. 

The appointment of the agent may be made 
orally * or by an informal writing ' or under a formal 
power under seal.* Most appointments are informaL 
In the commercial world, the actual authority conferred 
is oftentimes by a mere word, or sign, to the agent, 
and good faith requires the principal to stand by such 
a manner of an appointment, where to deny it would 
bring injury to an innocent party who, relying on such 
an appointment, dealt with the agent, as such. 

The principle of estoppel, would be applied against 
one and bind him as a principal, where he stands by 
and permits a third person to deal with one, who 
makes a contract with the third person, for him as 
agent.^ 

Section 23. Requisites. 

Ordinarily authority may be conferred on the agent 
by parol,* and it is only in those cases where the re- 
quirements of the statute of frauds must be met, that 
a written authority is necessary, though the common 
law sometimes requires the authority to be under seal 
as where the agent is appointed to inake a conveyance 
of title to real property or make a sale of land. If 
the appointment is required to be under seal then the 
land to be conveyed ^ould be described in a manner 
sufficient to identify it. If the agent, however, exe- 
cutes the deed in the immediate presence of the princi- 
pal, authority under seal is unnecessary.* The agent, 
of course, must accept the appointment to the agency 
and the contract as agreed on,, must possess all the 

« New Endand Maine Ins. Go. vs. vs. Peaae, Sheriff, 194 HI., 98; 

DeWoB , 8 Pick QismX £6. RawKm vs. Curtis, 19 01., 456. 

• Johnson vs. Dodge, 17 111., 441. * Stonr on Afency, Sec. 47. 

* Watson vs. Shennan, 84 lU., 263. * Gardner vs. Gardner, 6 Oeaah, 
' Italian Swiss Agricultural Colony 483. 
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elements of any other valid contract. Where the statute 
of frauds requires a written appointment this may 
be shown by correspondence in the form of letters/^ 
or telegrams/^ as this would be sufficient memorandimi 
of the agreement. But the memorandum must in 
any case identify the parties, and state the terms of 
the authority. 

Section 24. Ratification of Acts of Alleged 

Agent. 

It is not necessary that the agent's authority 
to act be given before the act is performed, and a princi- 
pal after the consummation of an act, by one on his be- 
half, without previous authority, may confirm the act as 
one made with authority, and the act will be the princi- 
pal's, and will bind the principal the same as if the agent 
had full authority at the time the act was per- 
formed. Giving full sanction to the act after perform* 
ance, as if it had been done with authority, is called in 
law a ratification. The principal, of course, has the 
election of ratifying, or repudiating, the unauthorized 
act of the assumed agent. All or any acts of an alleged 
agent cannot be ratified, to be capable of being 
ratified the principal on whose behalf the alleged 
agent acted, must have been, in existence at the time 
the act was performed, and he must have been a com- 
petent principal; the assumed agent must also have 
acted, as the agent of the principal ;^^ the act must 
have been a lawful act, the principal ratif 3dng must have 
been in possession of all the material facts, concerning 
the making of the contract,^' and his ratification must 

» Johnson vb. Dodge, 17 HI., 44. ^ Matthews vs. Hamilton, 23 HI., 

» Goodwin vs. Francis, L. R. 6, C. 470; Ward vs. Williams, 26 HI., 

P., 295. 447; Reynolds vs. Ferree, 86 

" Grand vs. Van Vleck, 69 lU., 449; lU., 576. 

Roby vs. Coesett, 78 HI., 638. 
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have been of the entire contract as made; it could not 
be of a part only." A ratification may be either ex- 
press, or implied ". The principal must have present 
ability to contract at the time of ratification." Mere 
silence, alone, is seldom held to amount to ratification, 
but in some cases silence of the principal will amount 
to ratification." The time to speak, and the necessity 
for the same, depends on the circumstances of the case, 
and the principal who has invested the agent with lim- 
ited authority, would be more in duty to speak where 
the agent with limited authority a8sim[ies the authority 
to do that for which he has no authority, the fact being 
brought home to the principal, than in the case where 
one without any authority sets himself up as the 
representative of another. In the latter case the duty 
to speak, or deny the agency could hardly be deemed 
so cogent and the force of silence would be much less. 

Judge Story in dealing with silence as impHed 
ratification, says: ''Whether silence operates as pre- 
sumptive proof of ratification depends upon the relation 
between the parties, and their habits of business, and the 
usages of trade. In the ordinary course of business 
between merchants and their correspondents, it is 
understood to be the duty of one receiving a letter 
from the other to answer it within a reasonable time 
and if he does not, it is presumed that he admits the pro- 
priety of the acts of his correspondent and confirms 
and adopts them." This presumption, seems now in 
favor of commerce, to be universally acted on. This 
principal received the sanction of Roman Law and is of 
almost world wide recognition. 

At the common law a distinction is made between 

>« 106 m. App., 443. Gal., 96. 

^ Hyatt vs. Clark, 118 N. Y., 563. " Lee vs. Fontaine, 10 Ala., 756. 

^ Zottman vb. San Francisoo, 20 
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the ratification of acts that are void, and those which 
are voidable. In the former case, the ratification of 
the first class would be of no legal effect whatever, 
while in the latter, the ratification would make the 
voidable valid," the same as if valid in the first 
instance." 

Section 25. Agency — ^How Proved. 

Where the question of the authority of the agent 
is directly involved, it can only be proved by bringing 
evidence of the source of the agency, the act alleged 
constituting the principaPs appointment and evidence 
of the agent's own statements or admissions, are not 
admissable against the principal for the pmpose of 
proving tiie agency or extending the authority of the 
agent.*® Where the authority is in writing, the writing 
is the best evidence; the agent could not attempt 
to enlarge his powers by declarations contrary to the 
writing. But once the agency having been established 
by proper evidence as by the writing, or by witnesses to 
the appointment, then the statements of the agent may 
be shown and the whole matter may then all be consid- 
ered of, by the jury. Whatever evidence tends to prove 
the fact of appointment, is ordinarily admissible, except 
in the given cases where a written or formal appoint- 
ment must have been had, and if the appointment is 
lost, it must be accounted for. Where the facts are 
undisputed, the courts must determine whether the 
facts show that an agency has been created, and the 
extent of the same, where the facts are in dispute it is 
a question for the jury, who are judges of the fact. 

The scope of the agent's authority may be shown 

>• Livnigs vs. Wiler, 32 HI., 387. 438; Stollwerck vs. Thatcher, 

» Smith on Merc. Law, 66 Id., 116 Mass., 224, 66 111. App., 

Ch.6. 293. 
* Maxey vs. Heckethorn, 44 111.^ 
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by circumstances; as well as by proof of express author- 
ity, as authority expressly given includes whatever is 
fairly implied.*^ 

Where the whole authority does not grow out of 
written appointment, but where there is a subsequent 
broadening of the original authority, or the authority 
is extended, the rule is that this could be shown by 
parol testimoney." 

Where the agents authority rests in parol, he may 
be called as a witness if this is necessary and may 
testify as to the nature and extent of his authority.'* 
The principal may show also by his agent that the 
alleged authority has not been conferred.** Authority 
includes with it, all the various means which are justi- 
fied or allowed by the usages of trade. 

" Springfield Engine A Threshing 57 HI., 180. 

Go. vs. Green, 25 HI. App., 106. « Thayer vs. Meeker, 86 lU., 470. 

» Hartford Fire Ins. Go. vs. WUcox, ^ Dowell vs. Williams, 33 Kan., 319. 



Chapter V. 

AUTHORITY OF THE AGENT. 

Section 26. A Difference Between Authority of 
General and Special Agents. 

What particular authority an agent may have 
had conferred on him in a given case, may be hard to 
decide, but as the authority of the agents rests on the 
principal's appointment, the Court will endeavor to 
determine the intentions of the parties by the language 
used in conferring the authority, or in the acts and 
conduct constituting the appointment. The power 
actually conferred, will be construed, in the light of the 
object of such an appointment, this is best gathered 
from the contract itself or the circumstances under 
which it was made. 

If the agent assumes powers not reasonably in-- 
tended in the authority, his act thereby is his own 
personal act, or even if he adopts a mode of action 
contrary to the manner contemplated in the authority 
given. A principal is bound by all acts authorized, 
and also for all acts done to reasonably carry out all 
authorized acts, and the agent in fulfiUing the duties 
of his office may follow a usage or custom in determin- 
ing the mode he shall adopt in exercising the authority 
given him. 

The apparent authority of the agent, is the au- 
thority that third persons may reasonably assume 
the agent actually possesses where the thiid persons 
rely thereon in good faith and without notice of any 
secret limitation by way of instruction to the agent. 
The authority of the special agent is in every case, 

Vol. m.— 16. 286 
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however, deemed to be much more restricted than the 
general agent.* Because, a person dealing with an 
agent whose authority extends only to the doing of a 
particular thing, is put much more on inquiry as to the 
will of the principal in the mode of performing the 
particular thing designated. The special agent is 
not one of implied powers. The general agent's power 
would not be so confined. The duty is on the principal 
to publish the limitations of a general agency. 

Section 27. When Principal is Bound by Con- 
tract. 
When an agent acts entirely within the scope of 
the authority conferred on him, discloses to the third 
person the name of the principal for whom he is acting 
as agent, the principal alone will be bound on the 
contracts the agent so makes with the third person, and 
the agent himself, will not be personally liable therefor 
so far as third persons are concerned. The authority 
to act may be implied in the agent from a course of 
dealing with the agent, where his acts have had the 
sanction of the principal.' It is, however, the duty 
of the third person to ascertain the agent's authority,' 
and if it is a written authority, to see the writing itself, 
the third person must use due care and caution in 
dealing with an agent and may then act on appear- 
ances, but should, if possible, seek confirmation of 
the authority, and the principal can not limit such 
authority, by secretly instructing the agent contrary 
to the way the agency is broadly represented. An 
undisclosed principal is, when subsequently discov- 
ered, liable at the election of the third party if the 
third person acts within reasonable time.* 

> Baxter vs. Lemon, 60 HI., 237; ' Baxter vs. Lemont, 60 HI., 237. 

Strawn vs. O'Hara, 86 lU., 53. « Irvine vs. Wataon, 5 Q. B. Div., 

• Biyan vs. Jackson, 4 Conn., 291. 102; 29 Eng. Reporto, 186. ■" 
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The undisclosed principal, is liable to the third 
person on the contract made by his agent. The agent 
having acted in his own name, of course, is primarily 
liable, but this does not in any way interfere with the 
third person's right to elect to hold the real principal 
as soon as he is discovered.^ 

The third person must proceed, however, within 
a reasonable time to make his election to hold the 
principal, and if he delays until after the principal 
has settled with the agent, relying on the inaction of 
the third person, on his implied representation that 
he expects to hold only the agent, then the third 
person would be estopped from holding the principal.* 

The third person also having the right to elect to 
hold either the principal or agent where the undis- 
closed principal is discovered must be boimd by the 
election he makes. He can hold either, but he cannot 
hold both.^ 
Section 28. When PniNaPAL is not Bound. 

The principal will not be bound by his agent's 
contracts or agreements, if the agent has an adverse 
interest * in the agency, and the third person has 
knowledge of this fact and the principal himself was 
not aware of it. 

The principal is also not bound, where the agent 
acts outside of his authority or without any authority 
at all. The principal is not bound on an unlawful 
contract made by the agent, the law will not lend its 
aid to the enforcement of such contracts.* 

When an agent is acting for another contrary to 

* Exehange Bank vs. Rill, 107 ' Peterson vs. Gnodeeequi, 15 

Mass., 37; Briggs vs. Partridge, East, 62. 

64 N. Y., 357. * Switzer vs. Skfles, 3 Gilnian, HI., 

* Thompson vs. Davenport, 9 Bain 529, 44 Am. Dec., 723. 

A C&e»f 78; 1 Parsons on Con- * Devlin vs. Brady, 32 Barb. (N. 

traoto, 63. Y.), 518. 
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the terms of the agency, or is secretely watchmg or 
protecting a personal interest, the contract will not 
be bindmg on the principal/® 

It is on the same principle, that an agent with 
authority to buy or sell, cannot buy of himself or sell 
to himself. 

Section 29. When Agent is Personally Bound 
ON THE Contract. 

If an agent, believing himself to have certain 
authority, which he does not possess, makes an ex- 
press representation to a third person that he has such 
authority, he is liable to the third party for the dam- 
ages the third person sustains thereby,^' and where 
the agent makes a contract implying possession of 
authority, he would be liable to the party injured if he 
has not that authority. 

The agent is only liable personally on the con- 
tract itself, as distinguished from the action for deceit, 
where he uses apt words to bind himself, or has ex- 
pressly made himself personally responsible.^^ An 
agent of an undisclosed principal, is liable to the third 
party unless the third party elects to hold the prin- 
cipal. The third person cannot hold both the agent 
and the principal." 

Section 30. Authority to sell Personal Prop- 
erty. 

A principal may, by express authority, confer the 
power on the agent to sell personal property, but the 
power may also be implied from the circumstances of 
the case, as by giving possession of property to agent 
and permitting the agent to assume all the apparent 

» Harrison VB.McKem7, 9 Ga., 164. >* Brent vs. Miller, 81 Ala., 300; 

" Bardett vs. Tucker, 104 Mass., Baldwin vs. Leonard, 34 Vt., 

336. 260. 
" Hall V8. GrandaU, 29 CaL, 567. 
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indicia of ownership of said property." The general 
rules of sales of personal property, however, hold 
good and where sale is by the agent, the agent could 
not give a better title than the principal himself 



Authority to buy, or sell, includes the authority 
to pass proper receipts or vouchers. A power to buy 
without any statement as to price, includes power to 
buy at any price within reason. A power to sell, does 
not give authority to sell at public auction. 

Section 31. Power to Sell Real Estate. 

The authority to sell real estate, should properly 
be by power of attorney, in due form, stating that the 
agent is invested with authority to sell, bargain, and 
convey the real estate in question," describing it in 
such a way as to sufficiently identify the particular 
real estate meant. The time for which the appoint- 
ment extends, should also be stated. Where the prin- 
cipal in granting such power to an agent sees fit to 
limit the agent to particular property, or to give the 
authority for a limited period only, and this is stated 
in the power, the agent would have no implied power 
to make any contract contrary to the power so stated. 
The better rule seems to be, although the decisions 
are conflicting, that a general power to sell lands, 
carries with it authority to insert in the conveyance 
the usual covenants of warranty." A power to sell 
could never imply the further power to mortgage." 
A power to sell, likewise, would not give a power to 
exchange. 

^ Smith V8. Cleves, 59 Am. Re- ^ Vanada vb. Hopkins, 1 J. J. 

ports, 502. Marah (Ky.), 285. 

^ Rioe vs. Croffman, 56 Mo., 434. >' Kimiey vs. Matthews, 69 Mo., 

520. 
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Section 32. Place and Time op Sale. 

If the power designates a place of sale, that is the 
expression of the owner^s will, and the agent is bound 
to observe it. An authority to sell ^^at once'' could 
not be extended to invest the agent with authority 
to sell some time in the future.^* So where the au- 
thority to sell is limited to thirty days, the agent 
would be bound to sell, if at all, within that time. 
The principal may, or may not have a reason for in- 
vesting the power with limitations, but in any event 
the express limitations put on the power will protect 
the principal.** 

Section 33. Authority to Give Credit. 

In the absence of a contrary expression in the 
power, the presumption is, that an agent who is given 
power to sell property, must sell for cash and not on 
credit.*® Where, however, an agent is clothed with 
general authority to fix the price and terms of sale, a 
reasonable construction of the authority so given 
would include the giving of credit, unless this is con- 
trary to usage.'* The agent would be bound to act 
in good faith in any event. 

Whenever an agent has been given express au- 
thority to sell on credit, he must exercise his reason 
and discretion in giving credit; he must not depart 
from the rule of custom of the place in which the sale 
is made." Where a sale is on credit and it is intended 
that the agent shall take certain security, or such a 
thing is customary, the mortgage or security should 
be taken. 

^ Matthews vs. Soule, 12 Neb., 398. (Tenn.), 365; Payne vs. Potter, 

» Dana vs. Tuilay, 30 N. W. Rep., 9 Iowa, 649. 

860. " Putman vs. French, 53 Vt., 402. 

* May vs. Mitchell, 5 Humph. " Carson vs. Smith, 6 Miim., 58. 
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Section 34. Authority to Warrant. 

An agent with authority to sell goods and chattels, 
would first have implied authority to warrant the 
title of the principal.*^ This implied warranty would 
hold against the principal, if even he himself sold the 
goods. The agent further has the implied power to 
make such warranties as to quality, and condition of 
the goods as are usual and ordinary. 

The rule has been stated also as follows: ^'A 
general authority to sell personal property, or even 
one particular article, carries with it the power to 
warrant, both the title and the quality to the thing 
sold, so as to bind the owner, for whom the sale is 
thus made.''^ A further rule in reference to war- 
ranties has also been stated: ''that an agent upon 
whom general authority to sell has been conferred, 
will be presumed to have authority to warrant, un- 
less the contrary appears. Authority to sell gener- 
ally, without any restrictions, carries with it prima 
facie authority to do any act or make any declaration 
in regard to the subject-matter of the sale necessary 
to consummate the contract, and usually incident 
thereto, and until the contrary is made to appear, it 
will be presumed that a warranty is not an unusual 
incident to a sale by an agent, for a dealer in a com- 
modity or article, where the thing sold is not present 
and subject to the inspection of the purchaser.^' ^ 

Section 35. Authority to Receive Payment. 

Whether or not an agent has the power to receive 
payment for goods sold, depends upon the circum- 
stances of the case. A clerk in a shop would certainly 

* Savage vs. Eakin, 31 Dl. App., ** Mitchell, C. J., in Talmage vb. 

267. Bierhause, 103 Ind., 270; see 

** Eaell VB. Franklin, 2 Sneed also McConnick Harvesting Co. 

(Tenn.), 236. vs. Snell, 23 111. App., 79. 
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have the right to receive the money at the time of 
sale, and if it was a small shop, even at a later time 
where payment is made at the place of business. 
Generally, where the principal gives the agent posses- 
sion of the actual goods to be sold, with the power to 
deliver over the same to the purchaser, a power to 
receive payment will be implied * An agent ap- 
pointed to solicit orders only, would not have implied 
power to receive payment. Express notice brou^t 
home to the purchaser that the agent has no authority 
to receive pajrment, would protect the principal in 
any event. 

An agent intrusted to receive payment, cannot 
choose any manner of receiving it but must receive 
it in money only. An agent intrusted to receive 
payment of a n^otiable paper is ordinarily deemed 
entitled to receive it only when, and after it became 
due and not before it became due.*^ 

An agent given authority to receive payment of 
money due, could not compromise the matter and agree 
to take less than the whole or submit the matter to 
arbitration.* 

Section 36. AuTHORmr to Mortqaqe or Lease. 

The power to mortgage or lease property generally 
must be expressly given, it will not be implied in a 
general power to manage the principal's business, 
neither would an authority to sell, carry with it the 
power of mortgage. 

A power to mortgage property may be implied, 
however, where it is necessary to carry out the power 
originally granted, but the claim to such an implied 

» Cooley VB. MiUaid, 34 HI., 68. Stark, 233. 

*' Paenther vs. Gartokell, 13 Ea«t, * Caldwell on Arbitnikm, 14, 15, 

437; GampbeU vs.. HasseU, 1 152 and 153. 
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power cannot safely be indulged in, unless there is a 
close connection between the power so granted, and 
the necessity of niaking the mortgage.^ An execu- 
tion of a lease under seal by the agent in his own 
name, would not bind the principal, even though it be 
shown that the agent was in fact the agent of the 
principal sought to be charged.*^ Where the lease 
to be made is not to be under seal, a parol authority 
to make the same is sufficient.*^ The power to bind 
the principal for rent, would necessarily be implied 
as included in the power given where the agent is 
authorized to conduct a business at a particular place, 
and where to conduct the business it was necessary to 
rent a house.'' An agent with authority to lease for 
one particular period, could not lease for a longer 
period." 

Section 37. Authority to Purchase Property. 

The agent authorized to purchase goods, and 
being supplied with funds, would not have authority 
to buy on credit."* But where the agent is instructed 
to purchase and has not been supplied with the cash 
to pay for same, he would have implied power to buy 
on credit,'" so where he is the general agent for the pur- 
pose of buying and selling, with discretionary powers, 
he may buy on credit, if that is the best way legally 
to subserve the interest of his principal. An agent 
may also take care of the matter of contracts, of 
fixing the price and terms, where his authority was 
general, and he may further do all other acts which 
are usual and proper for one to do, who has such a 

* Edgeriy vg. Cover, 106 Iowa, 670. " Alexander vs. Alexander, 2 Vis* 
^ Knested vs. Orange & A. R. Co., Sr., 644. 

69 N. ¥., 343. ^ Adams vs. Boies, 24 Iowa, 96. 

» Lake vs. CampbeU, 18 lU., 106. *• Sprague vs. Gillett, 9 Mete. 
*• Baldwin vs. Garrett, 111 Ga., 876. (B£u».), 91. 
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business in charge.*^ But he must observe instruc- 
tions in the matter of quaUtyi and quantity of goods 
to be bought, or sold, and any other restrictions placed 
on him expressly. An agent cannot purchase of him- 
self I as this would lAean a conflict of his own interest 
with that of the principal's. 

Section 38. Authority in Relation to Negoti- 
able Paper. 

It is a well stated principle, that the authority to 
bind the principal on n^otiable paper must not 'be 
lightly inferred. Generally, the authority must be 
expressly conferred, and any authority granted, will 
be strictly construed. The only exception to the 
general rule, is in the case where the general power 
being couched in such broad terms, that to give full 
meaning to the same, would of necessity, include this 
power as a customary or necessary part of the agency.*^ 
N^otiable paper being delivered to the agent in blank, 
the principal would be bound on the paper to third 
persons who take the same from the agent in good 
faith,"^ the agent meanwhile having filled up the 
blanks in violation of the principal's instructions. 

If a merchant has been in the habit of allow- 
ing his clerks to sign and indorse n^otiable paper 
on his account, this will furnish an inference that 
it is incidental to their authority as such clerks, 
although not properly pertaining to their duties."^ 

The power to bind the principal on n^otiable 
paper will not be implied, unless the power is in- 
dispensable to fulfill the duties of the agency, and 
unless it is the undoubted intention of the principal, 

■* Owen vg. Broduchmidt, 64 Mo., " Phelps vb. Sullivan, 140 Maae., 36. 

286. •• Paley on Agency, by lioyd, 161- 

" Biekfoid vs. Menier, 107 N. Y., 109. 

390. 
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that the power shall include the right to bind him 
on negotiable paper it will not be inferred. For 
instance, one who is empowered to manage a par- 
ticular business, place, or store of his principal's,^ 
or one employed to manage another's business, 
will not have impHed authority to bind the prin- 
cipal by making negotiable paper/* Even where 
the authority is given in express terms, the power 
will be confined strictly to the terms as given." 

* Teny vs. Fargo, 10 Johns, (N. *■ School Directors vs. Sippy, 64 

Y.), 114. ni., 287; Breed vs. First Na- 

*' New York Iron Mine vs. Negau- tional Bank, 4 Colo., 481. 
nee Bank, 39 Mich., 644. 



Chapter VI. 
EXECUTION OF THE AGENCY. 

Section 39. Genreal Rule. 

In performing his duties as the representative 
of another, it is the cardinal rule that the agent must 
so act, as to carry out the will of the principal. He 
should after apprising the third person of the name 
of the person he represents, and having come to an 
agreement with the third person, proceed to execute 
the contract so as to bind the principal, and not him- 
self.* 

Section 40. Manner op Execution. 

The manner of executing the contract depends 
upon the kind of contract that is to be entered into. 
It may be a simple oral contract, or a simple contract 
in writing, or a contract to be evidenced by a n^otiable 
instrument, or it may be a specialty, that is, a contract 
under seal. If the contract to be made is a simple 
oral agreement, it may be made on behalf of the princi- 
pal in the same way any other such contract may be 
made, the agent only being required to inform the third 
person as to his principal, and to have a clear under- 
standing as to the terms of the contract.' 

If the agent, by authority of the principal, makes 
a written contract, he properly will indicate in the 
body of the contract that it is his principal's contract 
and not his own, and in the signature place the name 
of the principal first, followed by his own, as- agent, 

> OlM^t vg. McNair, 41 Burb. > Abb^ vi. (Sum, 6 Ouih. (lCaM.)» 

(N. Y.)i 446. 56. 
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as John Smith, by Thomas Brown, his agent.' There 
are many possible ways of signing such a contract, 
but the agent must avoid the use of such a signature 
as would not, by apt words, bind the principal, as for 
instance; the signature Thomas Brown, agent of 
John Smith, would ordinarily bind the agent only,^ 
such words, as agent, president, trustee, etc., after 
the name of the agent, are generally regarded as merely 
descriptive of the agent, and do not of themselves reveal 
an agency, and under the doctrine of descriptio personae 
the agent renders himself personally liable where they 
intend to bind their principal, but fail to do so under 
such a loose drawn contract.^ If an agent executes a 
negotiable instrument, he must see that the principal's 
name appears thereon as only the parties to such a 
contract are bound on the same, the instrument speakB 
for itself, and its plain terms cannot be varied by 
parol testimony. The agent, then, in drawing such a 
contract, should plainly disclose his principal in the 
body and signature to the instrument with reasonable 
certainty.* 

In making a contract under seal for his principal, 
the agent should name his principal as grantor, or the 
party who contracts, and state also that the act is 
done by him as agent.^ The covenants of the deed 
should read the same way, showing first the principal's 
name, and stating the covenant is made by hk attorney 
or agent. The testimoniiun clause and signature should 
be also worded to show it is the principal who set his 
hand and signs his name, etc., and that it is drawn 
by his attorney. 

* Tucker Mfg. Go. vs. Fairbank, * Taft vs. Brewster, Johna 

98 MasB., 101. (N. Y.), 334. 

« Fiske vs. £idrige, 12 Gray, Mass., * Bradlee vs. Boston Glass Co,, 16 

474: Seaver vs. Gobum, 10 Pick. (Mass.), 347. 

Gush. (Biass.), 324. ' Luts vs. Linthicum, 8 Peters (U. 

8.), 166. 
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The above way of executing a deed is not the only 
way, but it is the most proper way." The agent should 
also be careful to follow' the particular rules of the 
jurisdiction in which the contract is made. 

Section 41. Power to Delegate Authority. 

It is a general rule of law that since the agent 
himself is a delegate, he cannot redel^ate the authority 
delegated to him. The maxim is ^^Ddegatua rum potest 
delegare,'^ but the rule ia not without exceptions, 
though resting on gpod ground. Where the authority 
granted carries with it duties of a personal nature 
and trust, the rule cannot be departed from,* but where 
the act is a ministerial one, not involving the exercise 
of judgment, or discretion, or skill, the agent may 
del^ate another to perform the act,^® or in any case 
when this act apparently was contemplated by the 
principal. Sometimes the circumstances of the case 
imply authority to redelegate certain duties, where it is 
unreasonable to suppose the agent would personally 
perform them. The express contract governs, if it 
speaks the parties' intentions plainly. A general 
custom or usage, will also be read into the contract as a 
partof itsoas to permit a sub-agent to act, in the absence 
of a term to the contrary." 

Section 42 When Authority Cannot be Dele- 
gated. 

As intimated above, where an agency carries 
with it a trust, or the exercise of some personal skill 
or labor, the agent cannot employ another to act in 
his stead. This would be true in the case of the 

* Muflsey vg. Soott» 7 Cush. (Mass.), ^ Achom vs. Matthews, 38 Me., 

215. 173; Chaae vs. Ostfom, 50 Wis., 

• Warner vs. Martin, 11 How. (U. 640. 

S.), 209; Fairchild vs. King, ^ Aetna Insurance Co. vs. Alton 

102 Cal., 320. City Bank, 25 Bl., 321. 
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appointment of an attorney, to conduct a law suit, or an 
arbitrator, to settle some dispute, and the general 
rule is not changed forbidding the appointment of 
a sub-agent, unless the appointment expressly or im- 
pUedly carries with it the right. 

Section 43. Joint Agents. 

Where several agents are given joint authority, 
the execution of the authority must generally be 
joint.^^ It is sometimes difficult to determine whether 
agents have joint authority only, or whether the au- 
thority is joint and several, but where co-partners 
are acting as agents, they are presiuned to have author- 
ity each, to severally perform the duties of the agency." 
This is true also of a pubUc agency. One of the agents 
of such is usually presumed to have the right to act 
for aU." 

If an authority is given to persons to act jointly, 
in making a sale of the property of the principal, there 
would be no authority for one of them alone to execute 
the authority." But if the authority is both joint, 
and several, either, or both of them may do the act." 

^ Commonwealth vs. Canal Coma., Pick. (MaasOf 75. 

9 Watta (Pa.), 466. '* Copeland vs. Merch. Ina. Co., 6 
'* Deakin vs. Underwood, 37 Minn., Pick. (Mass.), 198. 

98. >* Cedar Rapids, etc., R. R. Co. vb. 
** WiUiama vs. School District, 21 Stewart, 25 Iowa. 115. 



Chapter VII. 

RIGHTS AND DUTIES OF PRINCIPAL AND 
AGENTS AS TO EACH OTHER. 

Section 44. Duties Owed by Agent to Principal. 

Once the agent assents to the agency, it is his 
first duty to enter upon the performance of the trust 
imposed in him. His failure to enter upon the execu- 
tion of the contract, would render him liable to the 
principal for non feasance, and he would be liable to 
the principal for the losses thereby sustained. The 
agent must not be guilty of negligence in performing 
the contract, but, on the contrary, is boimd to exercise 
toward the principal, at all times, the utmost good faith. 
The duty of good faith, carries with it a duty to act in 
the principal's name, and as his agent, to obey the 
principal's instructions, and keep within the scope of 
his authority as agent. The agent must not speculate 
with funds in his hands, or make any personal profit, by 
reason of his office, beyond his fixed salary or legitimate 
commissions. It is further the agent's duty, to disclose 
to the principal all knowledge coming to him touching 
the principal's affairs to which the agency is related. 
The fidelity required of the agent is of the strictest 
kind, and all the agent's acts and doings must be 
for the purpose of subserving the principal's interest and 
not his own.^ Good faith further requires that the 
agent act with due care, and diligence, commensurate 
with the duties, and the circumstances, of the agency. 
It is also a further duty of the agent to render to the 

* Michoud vs. Girod, 4 Howard 
(U. S.), 503. 

Vol. III.--10. 341 
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principal an account of his acts and doings, and of all 
moneys, etc., received and all disbursements paid out.* 
It is the duty further, of the agent, to keep his princi- 
palis property separate from his own. 

Section 45. Degree of Skill Required. 

Whenever the performance of the duties of the 
agency, itself requires the possession of professional 
skill, the agent entering on such an agency, impliedly 
warrants that he possesses such skill, and that he will 
exercise such skill in performing the duties of the 
agency.* Where the principal understands the agent 
does not possess the skill which the case would require, 
the agent would be excused for not showing such skill. 
Ordinarily the matter of skill required depends upon the 
undertaking, and the circumstances and importance 
of the service. An agent who engages himself to per- 
form the work of the agency, is in duty bound in any 
event to use the skill he possesses. 

Section 46. Degree of Care Required. 

In addition to the exercise of reasonable skill, 
the agent should perform his duties with that degree 
of care, which the circumstances of the agency dictate. 
He should so endeavor to act with such care and dili- 
gence, as would reasonably protect his principal's 
interest; a failure to fulfill this part of his office would 
be negligence for which he must respond in damages 
to the principal. The agent must actively fulfill 
the requirements of the agency, and refrain from 
doing that which would be detrimental to the principal.^ 
Section 47. Degree op good Faith Required. 

The agent having the interest of the principal 
in his keeping, must at all times manage his agency 

* Jett vs. Hempstead, 25 Ark., 462; * Vamum vs. Ifartin, 15 Pick. 

Chicago Title A Trust Co., vs. (Mass.), 440. 

Warr, 113 Dl. App., 328. « Long vs. Moirison, 14 Ind., 595. 
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80 as to protect the interests of his principal and to 
save to him all benefits arising under the agency. 
The personal interest of the agent must be put aside. 
It must never be allowed to conflict with that of the 
principal.* 

Tlie agent must secure for the principal if possible, 
what the principal most desires him to accomplish. 
The appointment was made to subserve the principal's 
interest, and the interest of the principal is paramount. 
The agent must not accept any gift or commission from 
the third party, this would be in violation of his duty 
of good faith. 

Section 48. Keeping Accounts And Accounting 
For Money or Other Property. 
The principal may at the time of appointing the 
agent, designate the time for making regular reports to 
him showing the state of the accounts of the agent, of 
all funds or property in his hands; where the 
time or manner of accounting is so designated, it is 
the agent^s duty to comply with the principal's orders. 
Where no time is designated, the agent is bound to 
make an accounting at reasonable intervals and is 
bound at all times, to have his accounts in such a state 
as to make a reasonable showing at any time, particu- 
larly is this true of a fiduciary. The agent has been 
held bound for payment of interest, where he unreason- 
ably delays the accounting, contrary to the spirit of 
his office.* The keeping of accounts appUes to money 
and all other assets or property in the agent's hands.^ 

Section 49. Duties owed by Principal to Agent. 

In addition to the duty of compensating the agent 

where he has performed his duties with proper care and 

■ Hughes vs. Washington, 72 HI., * Stoir on Agency, Sec. 204. 

84. ^ Mechem's Agency, Sec. d22. 
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skill; the principal is bound to reimburse the agent, for 
all advances and expenses made in the course of the 
agency for the principal's benefit.* The principal is 
likewise bound to indemnify the agent, for losses 
he is put to in performing the contract for the principal 
provided the agent does not exceed his authority* 
or the act performed was not ill^al.^^ The law also 
in some cases gives the agent the right to a lien. 

An agent may be a mere gratuitous agent but 
in every day ordinary affairs a conunission or com- 
pensation or salary is always understood to belong 
to the agent. And in every case where an agree- 
ment exists as to what is to be paid, that will govern. 
While the general rule of law as to commission undoubt- 
edly is that all of the duties must be performed before 
the principal is obUgated to pay the commissions,^^ 
still the agent may recover something for what he 
has actually done although he has not carried out the 
contract made with the principal, and where the 
principal prevents performance of the contract in full, 
the agent may recover on the contract itself." So 
he may also be prevented from fulfilling his contract 
by the act of God which makes it impossible for him 
to perform." An agent can never recover for services 
in an illegal transaction, or wherever the contract 
is against public policy .^^ 

An agent is entitled to conmodssions only where 
he acts in good faith." The damages allowed to the 
principal being more than the benefits secured, there 

* Warren vs. Hewitt, 45 Ga., 501; " Hamond vb. Holiday, 1 Garr. 4r 

Story's Agency, Sec. 335. Payne, 384. 

* D'Arcy vs. Lyle, 5 Binney (Pa.), *^ Stadcpole vs. Earle, 2 Wils., 133; 

441. Smith on Mercantile Law, 54, 

u Dnimmond vs. Humphrey, 39 55. 

Me., 347. " Sidway vs. American Mtg. Co., 

" McGavrock vs. Woodleef, 20 119 111. App., 602; Sea vs. 

Howard (U. S.), 221. Carpenter, 16 Ohio, 412. 
^ Bailey vs. Chapman, 41 Mo., 536. 
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is no duty on the principal to payi where the agent 
is guilty of negligence in performing, and the agent 
may even be obliged to respond in damages for his 
acte." 

SEc?noN 50. Payment For Services And Expenses. 

The first duty the principal owes the agent in re- 
turn for the many duties of the agent, is to compensate 
him for his services in performing the agency. The 
salary or commission of the agent may have been 
agreed upon by the parties in the contract and the sum 
so named will form the basis of the agent's right to 
recover. Where no sum is agreed on, the agent can 
recover what his services are reasonably worth as 
r^ulated by the trade or occupation in which he is 
engaged." The rules of general contract law apply, 
the law will presume the services of the agent were not 
to be given gratuitously. The compensation may 
however be payable only on a contingency or it may be 
by way of commissions on the money actually secured 
for the principal.*' 

Where the services are rendered by one who 
occupies toward the other a close relationship such 
as child to parent, husband to wife, or by one member 
of a family to another member, even where the service 
is requested by the recipient of the same, the law 
presumes that no compensation was expected, or in- 
tended, and that the service is gratuitous. The 
person rendering services under such circumstances 
is therefore under the burden of proving, either an ex- 
press or implied agreement, to pay for such services.** 

The amount of money that may be recovered where 

** Collender vs. Oelrich's, 5 Bing. " Zerrahn vs. Ditaon, 17 Maas., 553. 

(N. C), 58. >• Callan vs. Patterson, 137 lU.. 403; 

^ Lewis vs. Trickey, 20 Barber (N. Smith VB. Denman, 48 Ind., 65. 

Y.), 387. 
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no sum has been agreed upon, is usually what the party 
so situated can prove his services are reasonably 
worth. This is a question for the jury and in determining 
the same they have a right to take into consideration 
the ability of the agent, and also his reputation for 
work in his line, the amount of work, required both in 
preparing for the work and the performance of it, 
the whole amount of money involved, and what the 
agent has accomplished.*^ 

Section 51. The Agent's Right to Lien. 

The law gives to the agent in certain cases, the 
right to hold property in his hands to secure the pay- 
ment of his just claim for service, and for disburse- 
ments made by him as agent. This is called the agent's 
lien. 

The agent's Hen is of common law origin though 
the statute has added or changed the rule as to the 
rights of certain kinds of agents to a lien. The hen 
of the agent is either a particular lien, arising from the 
work in hand, or a general Hen. The latter extends 
the right to hold the subject matter arising out of, or 
connected with, the agency not only for the particular 
matter in hand, but for any balance due from the princi- 
pal to the agent. The right to a general hen is restrict- 
ed but has been held to exist as to attomeys-at-law, 
factors,'* and banks." 

The lien arises, of course, from possession of the 
thing held. The lien is lost by surrendering possession 
of the thing in the agent's hands. 
Section 52. Rights op Agent in Cases op Emer- 
gency. 

It is not only the right of an agent vested with 

x' Egglestoii vs. Boardman, 37 ^ Bowling Green Savinca Bank ▼■• 

Mich., 14. Todd, 52 N. Y., 489. 

" McKenzie vs. Neviiu, 22 Me., 138. 
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general authority to assume extraordinary powers 
where an emergency arises, and action is necessary 
to protect the interest of the principal, but it is also a 
duty for him to do acts not otherwise contemplated. 
The unusual authority however, ends with the emer- 
gency. The authority would be implied in the repre- 
sentative in case of accident, disaster, or calamity, 
where the principal is not at hand, and his interests 
require protection." 

" McCready vs. Thome, 51 N. Y., 302; Indianapolis, etc., R. Go. 

454; me vs. Baloh, 38 Me., vs. Morris, 67 lU., 295. 



Chapter VIII. 

THE DUTIES OF PRINCIPAL AND AGENT TO 
THIRD PERSONS. 

Section 63. Of Agent to Third Person. 

The agent disclosing his principal's name, and mak- 
ing the contract as such agent, cannot be held liable 
on the contract to the third person. The agent may, 
of course, by express agreement, make himself liable 
with the principal, or he may, too, so word the contract 
as to bind himself, where he really intended to bind 
the principal. The agent must, however, have authority 
from a competent principal and must disclose his 
principarsname. 

Section 54. Liability in Tort. 

As to the torts of an agent, the rule is the contrary 
to the rule.as to his acts in contracting. The agent is 
bound to third persons, who are injured by his wrongful 
acts, even though they are done by him solely as agent, 
and this is true whether they are, or are not done under 
authority from the principal. Every wrong doer 
must answer for his acts. The fact, that the principal 
is also liable, would not be a defense. An agent must 
also answert o a third person for a false warranty 
of authority to act. 

Section 66. Money Paid to Agent. 

If a third person pays money to agent under mis- 
take, and demand is made on the agent to return the 
money to the third person, the agent would be liable 
for the payment of the money, but if the agent pays 

240 
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over such money to his principal before he has notice 
to repay it to the third person, he is not personally 
liable for the money.* 

Where the agent assumes to act as principal, he 
cannot free himself from liability for money received 
under mistake where he pays it over to his imdisclosed 
principal. 

Section 66. Of Principal to TmRD Parties. 

Once an agent is invested with authority, as such, 
he becomes the hand of the principal, or is the principal 
in law so far as the agency extends, and so far, the princi- 
pal and the agent, are then one identical person. 
Since the principal reaps the benefits of the agency, he 
must bear the burdens of the agency as well, the agent 
being therefore the delegate only the liability on 
the contract is on the real party in interest namely, 
the principal.' 

Section 67. On Contracts Made by Agent. 

The principal is liable to third persons on all con- 
tracts made by his agent, so long as the agent acts 
within the scope of his real, or apparent authority. The 
agent being clothed with apparent authority, the 
principal cannot lesson his own liability by showing that 
he secretly instructed the agent to act with less au- 
thority where the third person acted in good faith 
in the contract made with the agent.' 

It must be also understood, that the principal may 
sometimes be bound to third parties even where the con- 
tract has not beenmade under express or implied author- 
ity . The rule extends further, and binds the principal in 
aU cases where the agent is acting within the scope of his 

> Smith V8. Bender, 75 HI., 402. 306; RoBBiter vs. Roanter, 8 

' Day vs. Holmes, 103 Maas., 306. Wend., N. Y., 4M. 

* LobdeU vs. Baker, 1 Bletc. (Bfass). 
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usual employment, or in any case, where he is held out 
to the public, as possessing authority, even though he 
has violated his instructions or exceeded the same, 
and acted without authority/ It is another case of 
where one of two innocent parties must suffer, and he 
whose act made it possible for the other to be misled, 
is the person who must suffer. The agent enjoyed 
presumably, his principal's confidence, or if he did not 
then the principal should have corrected the situation. 

Section 58. Estoppel op Principal. 

Where the agent has received no appointment 
from the principal, but the principal has led another 
to believe, that he has invested the so-called agent 
with authority, the principal will be estopped from 
denying the existence of the agency, where another 
person has dealt with the agent, believing he is fully 
qualified to act for the principal.* The third person 
is bound however, to exercise ordinary prudence and 
care, and must not rely too muchonsurfaceappearances. 
Much depends on the nature and the circumstances of 
each particular case, and each particular case would 
be governed to a large extent by the circumstances 
of that case. 

Section 59. On Torts op Agent. 

The rule has already been stated, that the agent 
must answer for his wrongful acts, but while the policy 
of the law makes the agent liable for his torts, even 
when committed while performing the duties of his 
agency, yet the law does not lose sight of the fiction 
that the principal and agent are one person, and that 
whatever is done through an agent is likewise the act 

« Kerns vs. Piper, 4 Watts, 222; * Rawson vs. Curtiss, 19 HI., 456. 

Stoiy on Agency, Sec. 443. 
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of the principal. This principle conserves the interests, 
and rights of the public, and is of special saving grace 
where the principal is the only responsible party 
financially. The rule then, is, that the principal also 
must answer for the torts of his agent done while 
acting within the scope of his duties, or employment. 
The most frequent tort of the agent perhaps, for which 
the principal b liable, is the negligent act of the agent. 
The principal must, as b well known, respond in dam- 
ages for the injury to the third person. Thus is the 
principal of respondeat superior.^ 

The principal is also liable for the f rjEtud of the agent, 
perpetrated on a third person, when the agent was con- 
ducting a matter of business intrusted to him, whether 
the fraud was authorized or not, by the principal. 

Section 60. NoncB op Termination op Agency 

Necessary to be Gfven to Third 

Parties. 

The agent, once having been appointed, if it is 
either the will of the principal or agent that the agency 
be dissolved or in any case, where it is dissolved for 
any reason, it is the duty of the principal to inform 
third persons of the termination of the agency;^ 
since the third person who has dealt with the agent, 
has a right to presume that an agency of a general 
nature, having once been established, that the term 
of the agency, or the work to be performed, will be 
fulfilled, or that if the authority is revoked, that they 
will be informed of it. Good faith then requires, that 
a change in the relation of the parties should be made 
known, and a failure to give notice would, under the 

• Armstrong vs. Cool^, 10 HI., ' Murphy vs. Ottenheimer, 84 III., 

509: QevelaDd vs. Newacm, 45 39; Diversey vs. Kellogg, 44 

Mich., 625. Dl., 114. 
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circumstances as stated above, render the principal 
liable to the third person. 

In a case where the authority of the agent is in 
writing, and the authority is revoked, but the written 
authority is left in the hands of the agent, and the 
agent shows the authority to a third person, who 
contracts with the principal on the faith of the authority, 
so seen, without having notice of the revocation, the 
principal will be held to the third person on the con- 
tract made.^ Cases like the above are decided on the 
old principle of law that where one of two innocent 
persons must suffer, the loss must be borne by the per- 
son whose act or conduct contributed toward bringing 
about the circumstances which made the loss or injury 
possible, or which directly caused it.' 

> Beard vs. Kiric, 11 N. H., 397. • Maple vs. Kiusart, 53 Pa., 341; 

91 Am. Dec#^ 214. 



Chapter IX. 
TERMINATION OF AGENCY. 

Section 61. By Act op Parties. 

Since the agency comes into being by the appoint- 
ment of an agent and exists purely by the will of the 
principal, the relation of principal and agent may be 
terminated practically, whenever the parties see fit 
to elect. Where the agent has engaged himself for a 
fixed time, and where the principal has agreed to con- 
tinue the agency for the period stated, a breach of the 
pgreement would mean the liabiUty in damages to 
the party injured. But the power to terminate the 
agency is always practicable, even though the right 
to revoke, or renounce the agency is not present.* 

A contract of agency for a fixed term, however, 
is only binding on the principal for that term and only 
binding where the agent faithfully performs his duties, 
and is not himself guilty of a breach of contract; this 
implied condition being broken, however, on the 
agent's part, the way is open for the principal to revoke 
the contract without rendering himself liable to the 
agent. The agent is, however, entitled to reasonable 
compensation for his services already rendered unless 
guilty of such extreme, improper, or wilful acts as 
to have brought more injury than benefit to the 
principal.' 

In the case of who made a written contract, by 
which the first person was made the agent of the other, 
for the purpose of making sale of certain machines, 

^ standard Oil Co. vs. Gilbert, 84 * Sumner vs. Reichemker, 9 Kan.. 

Ga., 714. 320. 

965 
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the following was the statement of the tune of duration 
of the agency. "Said B in consideration of the faithful 
performance of said A, of the obligation by him here- 
inafter assiuned agrees to furnish the said A, such 
number of machines as the said A may be able to sell 
as his agent prior to October 1st, 1867.^' The agency 
was held to continue only up to October 1st, 1867 
and by reason of the terms of the agreement, expired.' 
So where one is given a power of attorney to continue 
while the principal is out of the state, the time so 
stated would fix the limit of the authority of the agent 
to act under it and no act of principal except his 
retiuning, would be necessary to bring the authority 
to an end.* 

The parties may agree on a time for concluding - 
the agency, when the agency will be there-by dissolved, 
or the agency maybe merely at the will of either party, 
or, the accomplishment of a certain act may fix the 
limit of the authority of the agent, and the purpose of 
the agency having been fulfilled the authority is 
exhausted. 

SEcnoN 62. In Accordance with Original Agree- 
ment. 

The contract of agency is governed by the general 
principals of contract law; there is no reason why it 
should be otherwise, hence if the terms of the contract 
in reference to the duration of the contract is agreed 
upon, this fixes the rights and obligations of the 
parties in this respect. If X is hired for one year to 
sell goods for another, the agency extends for one year 
and no longer. If X is hired to sell a horse, the author- 
ity terminates with the sale of the horse. So, if the 

• Guodlach vb. Fiflher, 59 Vl., 172. * Danby vi. Coutta, 29 Ch. Div., 

500. 
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agent is to continue only until he has accomplished 
some certain work, the agency ends with the accom- 
plishment of the work.' 

Section 63. By New Agreement. 

The relation of principal and agent being founded 
on a mere contract, there is nothing sacred in this 
particular kind of contract that would prevent the 
parties from bringing the contract to an end, by making 
a new agreement. They may, therefore, rescind the 
contract as a whole, or modify it as to certain terms. 
An agreement to dissolve a contract, to be valid, must 
have a consideration to support it. 

It has been held by the Georgia Court that where 
•a written contract creates an agency to continue for 
one year, at a fixed compensation, and where the agency 
had been continued for successive years, there was a 
tacit renewal, from year to year, and the agency could 
not be revoked so as to deprive the agent of monthly 
compensation for an unexpired portion of a year.' 

Section 64. When Principal May Terminate. 

The principal, of right, cannot terminate a con- 
tract of agency through caprice, or where it is to his 
benefit to do so, unless the contract is merely at will. 
Where it is for a stated term he has the power to 
terminate it any time, if the authority is not coupled 
with an interest, but he must respond in damages to 
the agent for doing so, where the contract is terminated 
through no default of the agent. The revocation by 
the principal may be either express or implied. The 

• Walker vb. Derby, 6 Bias (U. S.), Ga., 714: see also. Series vs. 

134. Supt. of Poor, 68 Mich., 508. 

• Standard OU Go. vs. Gflbert, 84 

Vol. III.— 17. 
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statute may sometimes dictate that the form of a 
revocation be in writing, or even mider seal.^ 

An agency coupled with an interest cannot be 
revoked by the act of the principal. A sufficient 
interest to constitute such an agency is usually pred- 
icated of agencies, where the interest of the agent 
is in the thing itself and not where it is in the proceeds 
or avails of the agency.* 

If an agent has already executed his authority 
or b^un to execute it before he is apprised of the 
revocation by the principal, the revocation would 
be without effect, as to what was already executed, 
and the agent will have the right to be indenmified 
as to any obligation which he has made by reason of 
the authority.* 

With the termination of the agent's power, any 
power delegated by the agent to a substitute, would 
likewise be at an end.** 

Under the rules of the common law, an authority 
given imder seal can only be discharged in the same 
form it is given. This rule is not applied to powers of 
attorney, and although such powers of appointment 
are made under sea?, they may be terminated by 
parol,** unless the statute dictates another rule. Often- 
times the appointment is given in a much more formal 
way than the law requires, in such a case a revocation 
may be made in the way that the authority might 
have been given rather than in the way it was actually 
made. The principal may revoke the authority of 

' When principal mav terminate vs. Wren, 115 HI. App., 332. 

of right— See Kirk vs. Hart- * 1 Domat B., 1 tit, 15, Sec. 4, Art. 

man, 63 Pa. St., 97. When 1; Erskine Inst., B. 3, tit. 3, 

principal may terminate on ac- Sec. 40. 

count of agent's misconduct. ^ 2 Livermoore on Agency, 307-308. 

Chicago, etc., R. Co. vs. Bay- " Copeland vs. Mercantile Ins. Co.. 

fieldr37 Mich., 205. 6 Pick. (Mass.), 198. 
* Big Four Wihnmgton Coal Co. 
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an agent, by disposing of the subject matter of the 
agency either by himself, or through another agent, 
as for instance, where several different agents are given 
the power to make a sale, of the principaVs land, a sale 
by one of them will thereby divest the others of their 
authority." 

An agent receiving his office by act of the legisla- 
ture, his authority can only be taken away by the 
subsequent repeal of the act creating the office." 

Section 65. When Agent May Terminate Con- 
tract. 

The agent's power to renounce the agency, is as 
full and ample as the power of the principal to revoke 
the agency.** The agent may have both the right, and 
power, to renounce, but having only the power to 
renounce, if he abandons the service which he has 
agreed to perform, he must answer to the principal for 
his default. The renunciation like the revocation, 
may be express or it may be implied from the acts of 
the agent.*' 

In all cases where an agent renounces his authority 
and the agency is of indefinite duration, the agent has 
the right to renounce, but it is his duty to give notice to 
his principal however, otherwise he may make himself 
liable to the principal in damages for resulting losses, 
and giving such notice he incurs no liability.** 

The agent usually has the right to elect to ter- 
minate the agency, in the case of an agency at will, 
but good faith requires that even in such an agency the 
agent is bound to give reasonable notice." 

" Ahem vs. Baker, 34 Minn., 98. D. C), 274. 

" State VB. Walker, 88 Mo., 279. " U. D. vs. Jarvis, 2 Ware (Dav. 

" Barrows vs. Cushway, 37 Mich., 274), 278. 

481. " Conrey vs. Brandagee, 2 La. Ann., 
" U. 8. vs. Jarvis, Davies (U. S. 132. 
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The renunciation may also be justified where the 
principal is guilty of breach of contract, himself," 
or where he makes it impossible for the agent to con- 
tinue in the agency. The illness of the agent where it 
is sufficient to incapacitate him, will justify h\m in 
terminating the agency." An agent may also renounce 
the agency, where he would be compelled to do an 
immoral or illegal act.^ 

Section 66. Death of ErrHER Party. 

The authority of the agent is terminated instantly 
by the death of the principal, even though it was an 
irrevocable agency in the lifetime of the principal. 
This is the general rule and governs except in the case 
of an agency coupled with an interest. The agency 
is likewise terminated with the death of the agent. 
The law operating in both cases, and the agency is 
dissolved." 

Where the principal dies the contract he made 
with the agent is not binding on the estate of the 
deceased," and any contract the agent makes there- 
after would be a nullity, even though the notice of the 
death is not brought home to the third person, death 
being so notorious a thing itself that the fact of a per- 
son's dying is sufficient notice, if any should be required, 
but when the sources of the authority pass away, the 
authority instantly passes also.** 

Since the agent must at all times act in the name 
of his principal, it is impossible to conceive in reason 
how an agency could continue when the principal dies, 
except, of course, in the case of agency coupled with 

" Spalding vs. Rosa, 71 N. Y., 40. « Lacy vs. Getman, 119 N. Y., 109. 

» Duffield VB. Michaels, 97 Fed., " Long vs. Thayer, 150 U. 8., 520. 

825. >* Whitworth vs. Ballard, 56 Ind., 
» Mechem on Agency, Sec. 240, 90 279. 

m.. 606. 
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an interest^ and in the last case the agent, continuing 
to act, is in reality acting for himself. 

In the case of the death of the agent, the repre- 
sentative of the principal is gone, and his substitute 
deriving his authority from the dead agent is without 
a principal. The appointment ceases with the death 
of the person making the same. 

Wliere a partnership appoints an agent to act for 
them, the authority could only continue during the 
life of the partnership," and dissolution occasioned by 
death of one partner or by withdrawal of a member 
of the firm or by any other act which the law holds 
would dissolve the partnership, ipso facto, would thereby 
revoke the power of the agent of the firm." 

Section 67. Insanity. 

Whenever a principal becomes insane, the author- 
ity of the agent is at an end and a third person dealing 
with the agent with notice of the principal's insanity 
could not hold the principal's estate on the contract. 
Adjudication of insanity, by judicial action, will be 
regarded as notice, to all persons the same as if they 
had had express notice, of the fact given them. The 
insanity of the agent would disqualify him, and would 
ipso facto, terminate the agency." 

The authority of the agent comes from the prin- 
cipal, when the source of authority is no longer capable 
of giving forth the authority under which alone the 
agent binds the principal, the agent is without power 
to continue as agent, even for the accomplishment of 
a single transaction more, and this is true even though 
the agency has been in existence for a long period." 
The principal being insane could not bind himself 

* SchlatervB.Winpeimy,76Pa.,321. " Davis vs. Lane, 10 N. H., 166. 

» Motley VB. Head, 43 Vt., 633. " Motl^ va. Head, 43 Vt., 633. 
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by any act he might perf omiy and being incompetent and 
disqualified to act, the agent's act for him thereafter 
is not his act. The insanity, however, must be of 
such a kind as to incapacitate the principal from doing 
the act himself." A person may be considered of sound 
mind for certain purposes, and for other purposes, of 
unsound mind. Where the agent is insane, and the 
nature of his insanity is such that one could not easily 
perceive the same, and where a third person deals with 
the agent in good faith, and through no fault of his own, 
and cannot be placed in statu quo, the contract will be 
upheld. 

Section 68. Marriage of a Feme Sole. 

Following the rule of the common law that a 
woman on marriage was deprived generally of the power 
to contract and to exercise authority over her own 
property, her previous appointment of an agent was 
by the marriage thereby revoked. But under the 
various enabling acts, the rule of the common law in 
this particular is also wiped out, the married woman 
by statutory law, having won the right to hold and 
control her own property.** 

Section 69. Bankruptcy. 
Bankruptcy must be distinguished from in- 
solvency, the latter is simply a present inability to pay 
one's debts while bankruptcy is the result of an adjudi- 
cation by the courts, and maybe a voluntary, or invol- 
untary surrender of control by the bankrupt, of his 
property and affairs. The principal having been 
adjudicated a bankrupt, the court through the creditors 
of the bankrupt having appointed a trustee to take 
charge of the principaFs affairs, the authority of the 

** Audemeich vs. Betteriey, 8 Allen " See various State Statutes. 

(Mass.), 302. 
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agent is revoked except for the purpose of perform- 
ing purely formal acts.*^ 

With the bankruptcy, the bankrupt ceases to be 
the owner of his own property, and he himself would 
have no right to make any contract in reference to it, 
so any agent acting through authority bestowed by 
the principal would by the bankruptcy of the principal, 
be divested of his authority to continue to act,** 

Mere insolvency of the principle on the other 
hand will not determine the authority of the agent. 
Bankruptcy of the agent will not of itself terminate 
the agency, but since the effect of becoming a bankrupt 
usually tends to rob the agent of his acquired prestige 
and responsibility, the principal would thereby ordi- 
narily, be justified in declaring the contract of agency 
at an end. The fact of the bankruptcy of the agent 
may not in any way affect the usefulness of the agent, 
especially where the duties of the agent do not carry 
with it any special responsibility in the agent.'* 

Section 70. War. 

It is the general rule of law, that with the breaking 
out of war between the nations of the principal and 
agent, the war itself brings the agency to an end, and 
prevents the agent from acting further.** The only 
exception to this rule is in the matter of settlement of 
the principal's accounts, where the settlement does 
not necessitate the transmission of funds from one 
country to another.** 

The principal of revocation of agency by the 

*> Paiker vs. Smith, 16 East, 382; 561: U. S. vs. Grossmayer, 9 

Mennett vb. Forrester, 4 Taunt, Wall (U. 8.), 72. 

541. » Ward vs. Smith, 7 Wall, 447. 

'^ Hudson vs. Granger, 5 Bain k ** BeJcerry vs. Branch, 19 Gratt 



Aid., 27. (Va.), 393. 

** Kershaw vs. Kelsey, 100 Mass., 
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breaking out of war, is applicable to civil as well aa 
international war.** 

It was held by a Tennessee court that a power 
of attorney to sell land given by a citizen of the United 
States to one, a citizen of the Confederate states, was 
revoked by the existence of our civil war.** 

Section 71. Irrevocable Agencies. 

In addition to the agency coupled with an interest, 
that is where the agent's interest is in the thing itself, 
in addition to the interest he has in the execution of 
the power vested in him, there is another kind of 
agency where the principal may not revoke the author- 
ity that the agent has in the agency, that is, when the 
revocation of the authority would involve the agent 
in liability to third persons. Such an agency is said 
to exist where the agent has been given certain funds 
for the purpose of paying the principal's debts and has 
himself promised the creditors to pay.*^ 

The statement in the authority that the agency 
is an irrevocable one does not prevent the person giving 
such authority from revoking the power even though 
the express terms of the contract positively state that 
it is not to be revoked.** 

The Illinois Court in the case of Walker vs. Denison, 
after quoting from the rule, that the agency is irrevo- 
cable in the case of a power coupled with an interest, 
and in the case of an agency given for a valuable 
consideration, shows how this case differs from such 
an agency, in that the party claiming such an interest 
here is shown only to have an interest in that which 
is produced by the exercise of the power, and no interest 
in the thing itself. 

' 1 Conley vs. Berson, 1 Heisk " Rhodes vs. Forwood, 1 App. 

(Tenn.), 145. Cm., 266. 

* Goodwin vs. Bowden, 64 Bie., 424. ** Walker vs. Denison, 86 HI., 142. 
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The Court further says that the case, ''does not 
fall within the other exception — of an instrument 
having been given for a valuable consideration or as 
a part of a security/' The power of attorney itself 
was not given for any such independent purpose. All 
that can be said in that regard is that the particular 
clause in. the instrument against revocation might 
be beneficial to the agent appointed, in the way of profit 
derivable from the exercise of the agency, and the 
securing compensation for any service and expenditure 
therein. We do not consider that any such consider- 
ation or security respecting the mere benefit to the 
agent from the exercising of the power, should at least 
under the circumstances here, debar the principal 
from revoking the power. For any legal injury the 
agent may have sustained from the revocation, he may 
have his remedy upon the covenant not to revoke.** 

** Sharp vs. Jones, 18 Ind., 314. 



Chapter X. 

OBLIGATION OF THIRD PERSONS. 

Section 72, Liability op Third Persons to Prin- 
cipal. 

Since the principal is liable to third persons on 
all contracts made by his agent, the principal is entitled 
to recover from the third person, anything owing or 
due from the third person, on the contract, under the 
usual contract obligations resulting. The primary right 
resulting to the principal, is the right to sue on the 
contract, made by his agent.^ This right is supple- 
mented with the right to pursue and recover property, 
wrongfully taken by a third person, or money or 
property parted with, through the mistaken act of the 
agent.' 

Whatever act of the agent binds the principal, 
will likewise bind the third party to the principal, 
since if the contract is binding on one of the parties 
it must also be binding on the other, otherwise it would 
lack the necessary element of mutuality. Where a 
principal ratifies a contract made by an agent who acted 
in the first instance without authority, the principal 
making himself liable under the contract, makes himself 
thereby the only party in interest and this then gives 
him the exclusive primary right upon the contract. 

Where the agent acts for an undisclosed principal, 
the third party may elect to hold the agent and not the 
principal,* but if he elects to hold the principal, then 

1 Demarest vs. Barbadoes, 40 N. J. ' Tajdor vs. Prendergast, 3 HiU, 

L., 604; Loomis vs. Baiker, 69 N. Y., 72. 

m., 360. » Norris vs. Taylor, 49 Dl., 17. 
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he must treat the principal as the only party in interest. 
Where an agent acting without authority disposes 
of property of the principal to a third person, the 
principal may recover his property wherever he finds 
it.* The rule does not apply in the case of money 
or negotiable paper. Anyone who transfers money 
can give good title, and since by the law merchant 
negotiable paper is given the same attributes as money, 
one who takes negotiable paper as a bona fide pur- 
chaser, gets a good title no matter what the existing 
equities may have been between the original parties 
to the paper, but if the purchaser does not take in a 
bona fide way the principal may recover his property 
from the third person. 

Section 73. Right to Recover for Torts. 

The third person owes to the principal the passive 
duty not to interfere with the agent, or the agency, 
in any way that would wrong the principal in his right 
to the agent's services." A principal may therefore 
institute an action of law against a third person who 
wrongfully entices the agent away from the principal,* 
or for preventing the agent from canying out his duties 
.as agent.^ 

The third person is also liable to the principal, for 
fraud perpetrated on the agent, while the agent is acting 
as the representative of the principal. The third per- 
son would also be liable for colluding or conspiring 
with the agent to injure the principal, or to perpetrate a 
fraud on him." The third person is likewise answerable 

* Tarlor VB. Rummer, 3 Rummer ^P<f ^26. 

M. & S., 562. Panama, etc., Td. Co. vb. India 

« Haskins vs. Royster, 70 N. C, Rubber, etc., Co. vs. L. R. Ch. 

601; Walker vs. Cronin, 107 App., 515. 

Mass., 555. ' St. Johnsbury, etc., R. R. vs. 

• St. Johnsbury, etc., R. R. Go. vs. Hunt, 56 Vt., 570. 

Hunt, 55 Vt., 570; 45 Am. 



OBLIGATION OP TmRD PERSONS. 269 

to the principal, for injuring the agent, so as to prevent 
him from fulfilling the duties of his office to his prin- 
cipal.* 

Section 74. PRiNaPAL^s Right to Follow Trust 

Funds. 

Wherever property, or money, has come into the 
hands of an agent charged with the accomplishment 
of a certain object, or is given the agent for the per- 
formance of a particular act, the law imposes a trust 
on the particular fimd for the performance of the very 
thing as designed by the principal, and as long as the 
agent has the fund in his hands he cannot avoid the 
trust, no matter how he may change the money itself, 
for as has been said, as long as the fund can be identified, 
equity will follow it through any number of transmu- 
tations and preserve it for the owner. The trust will 
also follow the fimd into the hands of any third party, 
until it comes into the hands of one who is in fact a 
bona fide holder for value, with any notice, either 
actual or constructive, of the trust.^® 

The principal may recover, even though the third 
person, to whom the fimd in its changed state has come, 
has not himself aided in the attempt to defeat the trust 
if the third person is not in fact a bona fide holder .^^ 

The property or the fund sought to be charged 
with a trust, must be in the principal, before the division 
takes place; for if an agent should fraudulently collect 
commissions from a third party, and invest them in 
other property, the principal cannot pursue the fund 
into the investments, since such fund was not the 
property of the principars, but only represented a debt 

* Fanner's k Merchants' Bank vs. Hyde Park, 101 111., 595. 

Kinff, 57 Penn. St., 202. " Lane vs. Dighton, Ambler, 409; 

» Fifth Natl Bank vs. Village of Story on Agency, Sec. 230. 
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due him from the agent for which an action for money 
had and received would lie. 

The same doctrine of trust fimds is given even 
more importance in a chancery court, and if it can be 
shown that a trustee has wrongfully invested money 
or trust property, of his principal, or cestui que trust, 
in land, and it can be distinctly traced, equity will 
follow it into the land, and hold the legal owner to be 
a trustee thereof, for the benefit of the party whose 
money or property has been so invested." 

Section 75. When Agent is in Secret Employ op 

Another. 

The rule has already been stated, that an agent 
ordinarily can have but one master, and where a third 
person employs the agent to work for him in the same 
line of employment, for which he has already been 
engaged, without the principal's knowldege or consent, 
this is the worst kind of fraud on the principal, and the 
second contract, made by the agent would not be 
recognized as in any way valid between the third person 
and the agent. Hie principal would not be bound to 
recognize such a contract, the double agency is in every 
respect a fraud as far as the principal is concerned," 
and it does not change the case, where it is shown the 
principal had suffered no real injury, or that the third 
person had no real intention of doing any injury by 
so hiring the agent.^^ 

" U. S. Rolling stock Co. vb. At- tional Ins. Co., 14 N. Y., 86. 

lantic, etc., R. R. Co., 34 Ohio ^ Switser va. Skilee, 3 Gilnum (lU.), 

St., 450. 629. 

» N. Y. Central Ins. Co. vb. Nsr 
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CONTRACTS. 
Chapter I. 

Page n. 

1. Give Blackstone's definition of a contract. 

2. Give Anson's definition of a contract. 

3. Give Parson's definition of a contract. 

4. Give Bishop's definition of a contract. 

5. Give Pollock's definition of a contract. 

Page 12. 

1. Give Holland's definition of a contract. 

2. Give Savigny's definition of a contract. 

3. Give a definition from the reports. 

Page 13. 

1. What are the five requisites of a contract? 

2. What is an express contract? 

3. What is an implied contract? 

Page 14. 

1. May an express contract and an implied contract 

arise out of the same transaction? 

2. What are quasi contracts? 

3. What was the old classification of contracts? 

Page 15. 

1. What is the ultimate source of the greater part 
of the law? 

S71 
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Chapter II. 

Page 17. 

1. What is the general rule as to who may contract ? 

2. What class of persons lack the power of con- 

tracting either wholly or in part? 

Page 18. 

1. What valid contracts may be made by an infant? 

2. When and to what extent is an infant liable for 

necessaries furnished to him? 

Page 19. 

1. What is included under the term necessaries? 

2. If an infant has already incurred a liability 

through his torts, or otherwise, can he make 
a binding contract in settlement of such 
liabiHty? 

Page 20. 

1. Is an infant bound by his contract of enlistment in 

the army? 

2. Are an infant's contracts relative to real property 

void or voidable? 

3. When may an infant disaffirm his voidable 

contracts? 

Page 21. 

1. When may an infant ratify his voidable con- 

tracts? 

2. What rights of contracting had a married woman 

at conmion law? 

3. What rights of contracting have married women 

at the present time? 

Pi^ 22. 

1. What power of contracting has an insane person? 
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2. When will the contracts of an insane person be 

held good? 

3. What efifect does the drunkenness of one of the 

parties have upon a contract? 

Page 23. 

1. Can the contracts of a spendthrift ever be 

avoided for this reason? 

2. What power of contracting have aliens? 

3. How is this changed by war? 

Page 24 

1. What are contracts? 

2. What are trustees? 



Chapter III. 

Page 25. 

1. How are contracts made? 

2. What is an o£Fer? 

Page 26. 

1. What is an express offer? 

2. How may an implied offer be made? 

3. How long does an offer remain open? 

Page 27. 

1. What was the question of law involved in Cooke 

VB, Oxley? 

2. How was this question of law decided? 

Page 28. 

1. How long does an offer made by mail^ remain 
open? 
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2. What was the question of law involved in Dickin- 
son vs. Dodds? 

Page 29. 

1. How was this question of law decided? 

2. May an offer once made be withdrawn? 

Page 30. 

1. What was the question of law involved in the 

case of Mactier's Administration vs. Frith? 

2. In what different ways may an offer be ter- 

minated? 

3. What was the question of law involved in the case 

of Routledge vs. Grant? 

Page 31. 

1. How was this question decided? 

Page 32. 

1. Can an offer be withdrawn where a certain time 

has been given for its acceptance? 

2. When will an offer be held to be terminated by 

lapse of time? 

Pages 33-37. 

1. What was the question of law involved in the case 

of Loring vs. Boston? 

2. How was this question decided? 

Page 38. 

1. What effect upon an offer has a counter-offer? 

2. What was the question of law involved in the case 

of Minneapolis vs. St. Louis Ry. vs. Columbus 
Rollmg Mill? 

3. How was this question decided? 
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Page 39. 

1. What effect does the death of a party to a con- 

tract have on the contract? 

2. What effect does the insanity of a party to a con- 

tract have on the contract? 

3. What was the question of law^ involved in the case 

of Pratt vs. Trustees of the Baptist Society of 
Elgin? 

4. How was this question decided? 

Page 40. 

1. How does an offer ripen into a contract? 

2. When must an acceptance be made? 

3. When must an acceptance be in writing? 

4. May contracts be made by mail or telegraph? 

Page 41. 

1. When is a contract made by telegraph completed? 

Page 42. 

1. What was the question of law involved in the case 
of Thomson vs. James? 

Pages 43-47. 

1. How was this question decided? 

Page 45. 

1. If an acceptance of a contract has been mailed, 
will the contract be annulled by the posting of 
a letter withdrawing the offer? 

Page 48. 

1. What was the question of law involved in the case 
of Brauer vs. Shaw? 

Page 49. 

1. How was this question decided? 
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2. What are the important elements m a contract, 
each of which may have a different situs? 

Page 50. 

1. What is the situs of the making of a contract? 



Chapter IV. 

Page 5h 

1. What is the statute of frauds? 

2. When was the original statute of frauds enacted? 

3. Why does it have this name? 

P^ 52. 

1. What is the principal difference in the wording 

of the statute of frauds, in the different states? 

2. What is the effect of this difference? 

3. What constitutes sufficient writing under the 

statute of frauds? 

Page 53. 

1. What was the question of law involved in the case 

of Work vs. Cowhick? 

2. How was this question decided? 

Page 54 

1. Is a bond a sufficient memorandum under the 

statute of frauds? 

2. Is a receipt? 

3. Is a written acceptance of an oral offer? 

4. Is an oral acceptance of a written offer? 

5. Is a telegram? 

6. Who must sign the contract? 
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Pag9 55. 

1. What were the provisions of the fourth section 
of the original statute of frauds? 

Page 56. 

1. What promises by an executor or administrator 
must be in writing? 

Page 57. 
1. What contracts are included under the provision 
of the statute of frauds, requiring all promises 
or answer for the debt, default or miscarriage 
of another, to be in writing? 

Page 58. 

1. Does this provision apply in the case of recog- 

nizances? 

2. Does it apply where credit is given directly to 

the promisor? 

Pages 59-63. 

1. What was the question of law involved in the case 

of Voris vs. Star City Building and Loan Asso- 
ciation? 

2. How was this question decided? 

Page 64. 

1. Are promises to marry within the scope of the 
statute of frauds? 

Page 65. 

1 . What contracts affecting land must be in writing ? 

2. What was the question of law involved in the case 

o^ Mann vs. Bergman? 

Page 66. 

1. How was this question decided? 
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Ptoge 67. 

1. Does the statute of frauds apply in cases of the 

dedication of property to the public? 

2. To the case where land is taken by right of 

eminent domain? 

Page 68. 

1. How may a lease from year to year arise? 

2. What is a license? 

3. How may it be created? 

Raise 69. 

1. Can possessory rights be transferred by parol? 

2. Can equitable interests be assigned or surrendered 

by parol? 

Page 70. 

1. What class of trusts can only be created by 

writing? 

2. What classes of trusts can be created without 

any writing? 

3. What was the question of law involved in the case 

of Godchalck vs. Fulner? 

Page 71. 

1. How was this question decided? 

2. Must an agreement not to sell land for less than 

a certain sum be in writing? 

3. What agreements not to be performed within a 

year must be in writing? 

Page 72. 

1. What was the question of law involved in the case 

of Scribner vs. Flagg Mfg. Co.? 

2. How was this question decided? 

3. How is the year counted? 
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Paiee 73. 

1. Must a promise to marry; not to be performed 

within a year be in writing? 

2. Are oral agreements depending on a contingency 

within the scope of this provision of the statute? 
3* Are oral agreements to refrain from doing some- 
thing? 

Page 74. 

1. What were the provisions of the seventeenth 

section of the original statute of frauds? 

2. What is included under the term goods, wares, or 

merchandise? 

Page 75. 

1. Are promissory notes, bonds or stock included 

under this term? 

2. What was the question of law involved in the case of 

Jamison vs. Simon? 

Paise 76. 

1. How was this question decided? 

2. What is the effect of the pajrment of earnest 

money? 

3. When must such earnest money be paid? 



Chapter V. 

Page 77. 

1. What is meant by consideration? 

2. What are the principal forms of consideration? 

Page 78. 
!• Is consideration necessary in every contract? 
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Pag^ 79. 

1. Will the inadequacy of the coDsideration defeat a 

contract? 

2. What was the question of law involved in the case 

of Brooks vs. Haigh? 

3. How was this question decided? 

Page 80. 

1. For what purpose may inadequacy of consideration 

be shown? 

2. What is the doctrine as to consideration in sealed 

instruments? 

Pag^ 8K 

1. Will equity relieve against sealed instruments on 

the grounds that they are without consideration? 

2. Is moral obligation a good consideration? 

Page 82. 

1. Give illustrations. 

2. Will an existing legal obligation constitute a good 

consideration? 

Pag^ 83. 

1. What forbearance will constitute a good con- 

sideration? 

2. What was the question of law involved in the case 

of Smith vs. Algar? 

3. How was this question decided? 

Paiee 84. 

1. Is a compromise a good consideration? 

Paiee 85. 

1. On what theory are mutual promises a good con- 
sideration? 
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2. What was the question of law involved in the ca^e of 

Harrison vs. Cage? 

3. How was this question decided? 

Paise 86. 

1. Are subscriptions binding on the parties making 

them? 

2. If so, when? 

3. Is marriage a good consideration? 

Page 87. 
1. What is the effect of a failure of a consideration? 



Chapter VI. 

Paiee 89. 

1. How do the courts treat illegal contracts? 

2. How may this illegality be manifested? 

Page 90. 

1. What are the principal classes of illegal contracts? 

2. To what extent are agreements in restraint of 

trade permitted? 

Pages 91-96. 

1. What was the question of law involved in the case 

of Rousillon vs. Rousillon? 

2. How was this decided? 

3. Give a s3niopsis of the reasoning of the court 

in this decision. 

Pages 97-102. 

1. What was the question of law involved in the case 

of Herreshoff vs. Boutineau? 

2. Give a S3mopsis of the reasoning of the court in 

this decision. 
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Page 102. 

L Are contracts made on Sunday valid at Common 

Law? 
2. How has the law on this point been changed by 

statute? 

Page 103. 

1. What is a wager? 

2. Were wagering contracts enforceable at the 

Common Law? 

3. What is tlie law in America as to the legality 

of wagering contracts? 

Pages 104-110. 

1. What was the question of law involved in the case 

of Embrey vs. Jeminson? 

2. How was this question decided? 

3. Give a S3niopsis of the reasoning of the court in 

this decision. 

Page 111. 

1. What is usury? 

2. What is the penalty for taking usury? 

Page 112. 

1. Is it usury to buy a negotiable instrument at a 

discount greater than the legal rate of interest? 

Page 113. 

L Is it usiuy to charge compound interest? 

2. Is bank discount usury? 

3. What are ultra vires agreements? 

Page 114. 

1. What contracts are held illegal as tending to 

injure the public service? 

2. What contracts are held illegal as tending to 

increase litigation? 
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Page 115. 

1. What is champerty? 

2. What is maintenance? 

3. What contracts are held illegal as tending to 

obstruct justice? 

Pages 116-118. 

1. What was the question of law involved in the case 

of Nickelson vs. Wilson? 

2. How was this question decided? 

Page 119. 

1. What agreements are held illegal on account of 
involving inmiorality? 

Pages 120-123. 

1. What was the question of law involved in the case 

of Pearoe vs. Brooks? 

2. How was this question decided? 

Page 124. 

1. How does the law consider contracts in restraint of 

marriage? 

2. Will a contract in restraint of a second marriage 

be upheld? 

3. Is a contract between a husband and wife for 

a present separation valid? 

4. Is such a contract for a future separation valid? 

Page 125. 

1. Will the courts enforce agreements partly legal 

and partly illegal? 

2. Can there ever be any recovery imder an illegal 

contract? 
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Chapter VII. 

Page 127. 

1. Who may acquire rights or incur liabilities 

under a contract? 

2. Can a contract confer rights on a person not a 

party to it? 

Page 128. 

1. What are the exceptions to this rule? 

2. Can a contract impose liabilities on & person not 

a party to it? 

3. What is a joint contract? 

Page 129. 

1. Against whom must a suit on a joint contract 

be brought? 

2. What was the question of law involved in the case 

of Cowley vs. Patch? 
2. How was this question decided? 

Page 130. 

1. What is a joint and several contract? 

2. Against whom may a suit on a joint and several 

contract be brought? 

Page 131. 

1. What is the general rule as to the assignability of 

contracts? 

Pag^ 132. 
1. What is the difiference, if any, between the English 

and the American rule on this point? 

Pages 133-5. 

1. What was the question of law involved in the 

case of Smelting Co. vs. Belden Mining Co? 

2 . How was this question decided? 
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Chapter VIII. 

Page 137. 

1. What is meant by the interpretation of contract? 

2. What is meant by the construction of contracts? 

3. What is the first principle of the construction of 

contracts? 

Page 138. 

1. What was the question of law involved in the case 

of Cramp, etc., Ship, etc., Bldg. Co. vs. Sloan? 

2. How was this question decided? 

Page 139. 

1. How must the various parts of a contract be con- 
strued? 

Page 140. 

1. What presumption is made as to the validity of a 

contract? 

2. What presumption is made as to the legality of a 

contract? 

Page 141. 

1. What are some of the other presumptions made in 

aid of the construction of a contract? 

2. To what extent can parol evidence be introduced 

to explain the terms of a written instrument? 

3. What meaning should be given to words and 

phrases? 

Page 142. 

1. What weight have pimctuation marks in the con- 

struction of a contract? 

2. What weight should be given to granunatical con- 

struction in determining the meaning of a con- 
tract? 

3. How are contracts partly written and partly 

printed to be construed? 
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Chapter IX. 

Page 143. 

1. What is meant by the discharge of a contract? 

2. How may a contract be discharged by performance ? 

PaiEe 144 

L What is the release of a contract? 
2. What was the question of law involved in the case 
of Kidder vs. Kidder? 

Page 145. 

1. How was this question decided? 

Page 146. 

1. Can a contract under seal be released by parol? 

2. How may a contract be discharged by a substi- 

tuted agreement? 

3. What is such an agreement called? 

4. What is the efifect of the repudiation of a contract 

by one of the parties thereto? 

Pages 147-150. 

1. What was the question of law involved in the case 

of Frost vs. Knight? 

2. How was this question decided? 

Page 151. 

1. What b meant by accord and satisfaction? 

Page 152. 

1. In what dififerent ways may a contract be dis- 

charged by operation of law? 

2. What efifect does the death of one of the parties 

to a contract have upon the contract? 

3. What effect does the bankruptcy of one of the 

parties to a contract have upon the contract? 
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4. What is merger? 

5. When does it take plaoe? 

Page 153. 

1. When will a contract be discharged by the altera- 

tion of a written instrument? 

2. What effect does a judgment on a contract have 

upon the contract? 

3. What are statutes of limitations? 



Chapter X. 

Page 155. 

1. What is mistake? 

2. What effect will it have on a contract? 

Page 156. 

1. What two kmds of mistakes are there? 

2. Which kind of mistake can be set up as defense to 

a suit on a contract? 

Page 157. 

1. What is fraud? 

2. What effect does it have on a contract? 

Page 158. 

1. What is duress? 

2. What different kinds of duress are there? 

Page 159. 

1. What effect does duress have on a contract? 

Page 160. 

1. What is meant by undue influence? 

2. Where can it be set up as a defense to a contract? 
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Chapter XI. 

Page 16L 

1. What are conditional contracts? 

2. What three kinds of conditions are there? 

3. What is the difference between a condition and a 

subsidiary contract? 

Pages 162-164 

1. What was the question of law involved in the case 

of GlahoUn vs. Hayes? 

2. How was this question decided? 

Page 165. 

1. What are conditions precedent? 

2. What is the effect of a condition becoming im- 

possible by fulfillment? 

Page 166. 

1. What are conditions concurrent? 

2. What was the question of law involved in the case 

of Goodisson vs. Nunn? 

3. How was this question decided? 

Page 167. 

1. What are conditions subsequent? 

Page 168. 

1. What was the early classification of contracts? 

2. What is the most important modem classification? 



Chapter XII. 

Ptoge 169. 

1. What is covered by the branch of the law named 
Sales? 
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2. What is covered by the brandi of the law named 

Baihnents? 

3. What is covered by the brandi of the law named 

Agency? 

4. What is covered by the brandi of the law named 

Partnership? 

Page 170. 
L What is covered by the branch of the law named 

Bills and Notes? 
2. What is covered by the branch of the law named 

Guaranty and Surety? 

Page 171. 

1. What is covered by the branch of the law named 
Insurance? 



Chapter XIII. 

Pag» 173. 

1. What are quasi contracts? 

Page 175. 

1. What is the theory upon whidi the doctrine of 
quasi contracts is based? 

Page 178. 

1. What are the principal classes of quasi contracts? 

2. Can there be any recovery for voluntary or gratu- 

itious services? 

3. When can a person recover for services rendered 

to another without his request or consent? 

Page 179. 

1. What was the question of law involved in the case 
of Badgley vs. Heald? 

Vol III.— !•. 
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Paiee 180. 

1. How was this question decided? 

Paise 18K 

1. What was the question of law involved in the case 

of Duncan vs. Baker? 

2. How was this question decided? 

3. When may a person be sued, in an action of quasi 

contract for money in hand and received by him? 

Paiee 182. 

1. When can a person recover back money which he 
has paid by mistake? 

Pages 183-186. 

1. What was the question of law involved in the case 

of EUoitt vs. Swartout? 

2. How was this question decided? 

Page 187. 

1. Can money paid under duress be recovered back? 

2. Can money paid under a mistake of law be recov- 

ered back? 

Pages 187-195. 

1. What was the question of law involved in the case 

of Clarke vs. Dutcher? 

2. How was this question decided? 

Page 196. 

1. What is necessary in order to enable a person to 
sue for use and occupation? 

Page 196. 

1. Under what circumstances may an injured party 
waive a tort and sue in assiunpsit? 



QUESTIONS. 

AGENCY. 
Chapter I. 

Page 20K 

1. State w)iat a true agency is. 

2. What is an ostensible agency? 

3. State the two maxims on which the cardinal prin- 

ciples of the law of agency is based. 

Page 202. 

1. What is the meaning and force of these maxims? 

2. Who is the principal? 

3. Who is the agent? 

4. Who is the sub-agent? 

Page 203. 

1. What is meant by the power or authority of the 

agent? 

2. From whom must the power emanate? 



Chapter II. 

Pages 205-206. 

1. Name the three different kinds of agents, and de- 
fine each? 

Page 207. 
1. What is the office and duties of a broker? 

Page 208. 
1. When is an agent called a factor? 

211 
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2. When is the oommission merchant called a del 

credere commission^ or a factor? 

3. Who is an auctioneer? 

4. What are the general powers of the master of a 

ship? 

Page 209. 

1. What are the duties of the super cargo? 

2. What are the duties of the ship's husband, and 

from whom does he receive his authority? 

Page 210. 

1. Distinguish an attomey-at-Iaw, and an attorney- 

in-fact? 

2. To what extent is the office of attorney at law, 

one of trust? 

3. How is a partnership related to agency? 

Page 21h 

}• What are the duties and powers of a bank cashier? 



Chapter III. 

Page 213. 

1. Who may be a proper principal in any agency? 

2. What person would be incompetent to act? 

Page 214. 

1. Could an infant when he reaches his majority, 

ratify an appointment made while he was an 
infant? 

2. Is there any exception to the rule, that the insane 

principal's appointment would be invalid to 
bind such a principal? 

Page 215. 
1. How far is a corporation competent to confer 
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authority on agents, to bind the corporation by 
their acts? 
2. What persons are competent to act as agents? 

Paie 21& 

1. What persons would be incompetent to act as 

agents? 

2. Can the agent represent both parties to the con- 

tract? 

Pag^ 217. 

1. What is the limitation, if any, on the power of a 
corporation to act as agent? 



Chapter IV. 

Pag^ 219. 

1. From whom must the appointment come from? 

2. What exception to this rule? 

Page 220. 

1. How may the appointment be made? 

2. State the requisites of an appointment, where the 

law requires a writing, and where the appoint- 
ment must be under seal. 

3. What form of authority is necessary to sign a deed 

in the presence of the prindpal? 

Page 22h 

1. Define ratification. 

2. What things are necessary in order that an act 

done without authority may be ratified? 

3. Could any of these things be dispensed with? 

Pagd 222. 

1. Discuss the effect of a mere silence, and state if it 
could be held to amount to ratification? 
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Pages 223-224. 

1. How is an agency proved? 

2. Who decides whether in a given case, an agency 

exists, first, where the facts are in dispute, and 
second, where the facts are not in dispute? 

3. Discuss the distinctions made between the au- 

thority of a general agent and a special agent? 



Chapter V. 

Page 225. 

1. Give the general rule as to when a principal is 

bound on the contract made by the agent. 

2. To hold the principal in any case, what duties rest 

on the third person, who deal with the supposed 
agent? 

Page 227. 

1. State the general rule as to when a principal is not 
bound. 

Page 228. 

1. When an agent believes himself possessed of au- 

thority but is mistaken, is he liable to the third 
person? 

2. When is the agent liable on the contract itself? 

3. How far is an agent liable when he acts for an un- 

disclosed principal? 

4. When and how may an agent be invested with 

authority to sell personal property, so as to 
bind the principal? 

Page 229. 

1. Could such an agent sell to himself? 

2. What authority is necessary to properly invest 

an agent with authority to sell real estate? 
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Page 230. 

1. When is the time and place of sale an important 

fact in determining whether it is done with 
authority? 

2. When is the agent said to have authority to give 

credit? 

Page 23L 

1. To what extent has an agent with general power 
to sell, the authority to make warranties, in 
reference to the goods so or as to the title of the 
goods so sold? 

Page 232. 

1. When has an agent the power to receive payment 
where he has authority to sell? 

Pag^ 233. 

1. How should the authority to lease be given gen- 

erally? 

2. Can an agent with authority to purchase goods 

buy the same on credit? 

3. How ought the appointment in relation to dealing 

with negotiable paper be conferred? 



Chapter VI. 

Page 237. 

1. In executing his authority, what particular rules 

ought the agent observe? 

2. In what manner or form should the agent make 

the contract? 

Page 238. 

1. What is the doctrine of descriptio personae? 
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2. How should the agent proceed to draw the con- 
tract when it is in the form of a sealed instru- 
ment? 

Pagd 239. 

1. State the general rule in reference to the power of 
an agent to del^ate his authority? 
Page 240. 
1. How must joint agents execute their authority? 



Chapter VII. 

Page 241. 

1. Enumerate the particular duties an agent owes to 
his principaL 

P^242. 

1. What does the duty of exercising the utmost good 

faith include? 

2. What is the rule as to the degree of skill required 

in an agent in any case? 

3. What is the rule as to the degree of care required 

in the agent? 

Page 243. 

1. What is the rule in regard to the duties of the 

agent in reference to keeping his accounts? 

2. What duties does the principal owe to the agent? 

Page 244 

1. Can an agent recover any compensation where he 
does not complete his contract? 

Page 245. 

1. How is the amount determined, where nothing 
definite is agreed on between the agent and 
principal as to what compensation is to be paid? 
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2. Can the agent recover anything on an implied 
contract where he is closely related to the prin- 
cipal? 

Page 246. 

1. What is the extent of the agent's lien on property 
of the principal's in his hands? 



Chapter VIII. 

Page 249. 

1. What duties in general does the agent owe to 

third persons? 

2. How may he make himself liable in contract? 

3. To what extent is the agent liable to a third person 

for his torts conmiitted while acting as agent? 
Page 250. 
1. How far is the principal bound to the third person 
on contracts made by the agent? 
Page 25h 
1. What are the rules as to the principal's liability 
to third persons for the torts of his agent? 
Pag^ 252. 
1. What is the rule as to necessity of giving notice 
to third persons, where principal terminates the 
agency? 



Chapter IX. 

Page 255. 

1. State, in general, how an agency may be terdEiinated 

by the act of the parties? 

2. What distinction is to be made between power 

and right to revoke or renounce the agency? 
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Page 256. 

1. How far may the agreement of principal and agent 
control the termination of the agency? 

Page 257. 

1. State how the termination may be regulated by 

the making of a new agreement? 

2. When has the principal the right to terminate the 

agency? 

Page 258. 

1. What is meant by an agency coupled with an 

interest? 

2. Can a principal revoke an agency of this sort? 

P^ 259. 

1. What has the agent the right to revoke? 

Page 260. 

1. What effect does the death of the principal have 

on the agency? 

2. Would the death of the agent terminate the agency ? 

P^ 261. 

1. How does the insanity of the principal or agent 
affect the agency? 

Page 262. 

1. What effect did marriage of feme sole have on 

agencies previously created by her? 

2. How does bankruptcy of the principal or agent 

affect the power of the agent to continue as 
agent? 

Page 263. 
1. What effect has the breaking out of a war on an 
agency existing between citizens of the warring 
powers? 
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Pag^ 264. 

1. What agencies are irrevocable? 

Chapter X. 

Page 267. 

1. What is the extent of the liability of third persons 

to the principal on contracts made with the 

agent? 

Page 268. 
1. What is the liability of third persons to principal 

for torts conunitted against the agent or the 

agency? 

Page 269. 
1. Discuss the right of the principal to invoke the 

doctrine of the trust fund theory? 

Page 270. 

1. Discuss the rights of the various parties where the 
agent is in the secret employment of another? 



Appendix A To Contracts. 
FORMS. 

FARM CONTRACT. — FARMING UPON SHARES. 

THIS AGREEMENT, Made this 20th day of 
February, A. D. 1908, by and between Frank T. John- 
son party of the first part, and John Clarkson owner 
of the real estate hereinafter described, party of the 
second part: 

WriNESSETH, That said party of the first part 
hereby covenants and agrees to and with said party 
of the second part, for the consideration hereinafter 
named, to well and faithfully till and farm, during the 
term of this contract, being from March 1, 1908, to 
March 1, 1909, in a good, husbandman-like manner, 
and according to the usual course of husbandry, the 
following described premises and real estate, situated 
in the County of Washington and State of Illinois, viz: 
northeast quarter of section 20, township 20 north, 
rangQ 15, east of the third principal meridian. 

And Said Party of the First Part Hereby fur- 
ther covenants and agrees to sow and plant the said 
land in such crops, consistent with good husbandry, 
as said party of the second part shall direct. 

Said Party op the First Part also agrees to 
f lunish, at his own cost and expense, all proper 
and convenient tools, teams, utensils, farm im- 
plements and machineiy (except as hereinafter 
otherwise provided) to carry on and cultivate sa^d 
farm during said term, and to furnish and provide all 
proper assistance and hire help in and about the culti- 
vation and management of said farm, and to farm and 
cultivate the said lands in the best manner, and main- 

SOl 
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tain and keep up the fences so as to protect said crop 
from injury and waste, and to watch, care for, and pro- 
tect the same, and protect the fruit and shade trees 
thereon, and to cut no trees, and to conunit no waste 
or damage on said real estate, and to suffer none to 
be done, and to crop and cultivate said lands, and 
harvest, thresh and secure the crops grown thereon in 
farmer-like style and in the best possible manner during 
said term; and after taking off the crops, to plow 
immediately, in a good and proper manner, so much 
and such parts of said farm suitable for a succeeding 
crop as shall be plowed at the time said party of the 
first part takes possession thereof; and to keep up and 
maintain in good repair all structures, stables, cribs, 
fences and improvements on said farm, and generaUy 
do and perform all proper and ordinary work, labor, 
care and skill requisite, usual or necessary, to work 
and crop said premises in a proper manner and style, 
and to the best interests of the party of the second 
part; and further agrees not to remove any straw or 
manure from said farm, and not to sell or remove, or 
suffer to be sold or removed any of the produce of said 
farm or premises, of any kind, character or description, 
until the division thereof, without the written consent 
of said party of the second part; and until such divi- 
sion, the title and possession of all hay, grain, crops 
and produce, raised, grown or produced on said prem- 
ises, shall be and remain in said party of the second 
part. Upon the termination of this contract, in any 
way, said party of the first part will yield up said 
premises to said party of the second part or his order 
in good condition and repair. 

Said Party op the First Part Hereby agrees 
to pay and deliver to said party of the second part on 
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the 1st day of November, 1908, the one-thml part of 
the crops so raised on said lands, or eight hundred 
dollars for the use of the above described land for the 
above named term. 

In Consideration of the faithful and diligent 
perTormance of the foregoing stipulations by said party 
of the first part, said party of the second part agrees, 
upon reasonable request thereafter made, to give 
and deliver on said farm, the two-third part of all 
grains, vegetables and other crops so raised and secured 
upon said farm during said term, for the sole use and 
benefit of said party of the first part, and said party 
of the first part agrees to deliver at the home of the 
said party of the second part free of all expense to 
said party of the second part, one-third of said crops; 
and said party of the first part further agrees to stack 
oa said premises, free of all charge to said party of 
the second part, all hay cut during said term. 

Tras Contract is made with the understanding 
that said premises are at all times subject to sale, and 
in case of sale said party of the first part shall re-deliver 
possession of the same on thirty days' written notice, 
provided he shall be paid for any plowing he may have 
done on said land for the crop of the season of 1908, 
and not seeded at time of sale, and be allowed to 
properly cultivate, harvest and remove any crops 
that may have been seeded before the time of sale, 
provided the same are removed prior to November 15, 
1908. 

In Wptness Whereof, Said parties have hereunto 
set their hands and seals the day and year first above 
written. 

Witnesses : Frank T. Johnson (seal) 
Thomas Parker. John Clarkson. (seal) 



AGREEMENT AND POWER OF ATTORNEY TO PROSECUTE 

SUIT FOR PROPORTION OF AMOUNT TO BE 

RECOVERED. 

WHEREAS THE UNDERSIGNED, William 
Ashbrook of Chicago, County of Cook, and State of 
Illinois, is about to bring a certain action at law against 
William J. Cook, in the County of Cook and State of 
Illinois, to recover the sum of one thousand dollars, 
in an action arising out of a breach of a contract for 
the employment of the said William Ashbrook by the 
said William J. Cook, said contract bearing date of 
December 1, 1907. 

And Whereas, The said William Ashbrook has 
this day appointed Walter N. Brown as his attorney, 
for the purpose of pleading and pursuing said action 
to a compromise or to final judgment, execution and 
collection thereof, according to the terms and provisions 
of a certain power of attorney hereto attached. 

Now, Therefore, It is agreed by and between 
the said William Ashbrook and the said Walter N. 
Brown, as follows, to-wit: 

In Consideration of the services already rendered 
and hereafter to be rendered by said Walter N. Brown 
as attorney aforesaid in the said cause, the said William 
Ashbrook agrees to pay to said Walter N. Brown 
therefor, a sum of money equal to thirty per cent, of 
the gross amount recovered from the defendant, and as 
security for the sum of money to he paid, the said 
William Ashbrook hereby sells, assigns, transfers and 
sets over to said Walter N. Brown thirty per cent. 
Vol m.— ao. aos 
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of said cause of action and thirty per cent, of any verdict 
or judgment rendered therein, as well as thirty per cent, 
of any sum of money or other property that may be 
paid by or in behalf of the defendant in said cause, 
prior or subsequent to any verdict or judgment thereon 
or upon any compromise thereof, and agrees that said 
power of attorney shall be irrevocable. 

In the Event That nothing is collected or paid 
upon said cause of action, the said Walter N. Brown 
is to receive nothing for his services, but in no event 
is he to be liable for costs of any kind, and William 
Ashbrook is to furnish the evidence required. 

It is Expressly Agreed and Understood By 
both parties hereto that neither party shall have any 
power or authority to compromise or settle said claim 
or suit without the presence of or consent in writing of 
the other party to this contract, both of whom must 
sign in discharge of settlement of said claim; provided, 
however, that said attorney may, in the ordinary 
course of his employment, collect any final judgment 
that may be rendered in said cause and disdiaige the 
same of record in Court. 

It is Further Agreed, That by virtue of and in 
consideration of the premises, any and all sums of 
money or other consideration that may be received by 
either party to this contract on account of any settle- 
. ment or compromise of said cause of action or of any 
judgment or verdict hereafter to be rendered therein 
shall be held by such party receiving the same, as the 
agent or bailee of the other party to this contract, 
and such agent or bailee shall be subject to all the 
duties, responsibilities and liabilities attaching to such 
relation, imtil each party hereto shall have received his 
just share of said money or other consideration thus 
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paid according to the terms of this contract, and 
shall have duly acknowledged the same in writing 
hereon. 

In Witness Whereof, Both parties have set their 
hands and seals this 1st day of June, 1908. 

William Ashbrook. (seal.) 
Walter N. Brown. (seal.) 

KNOW ALL MEN BY THESE PRESENTS, 
That William Ashbrook of Chicago, County of Cook, 
and State of Illinois, have made, constituted and 
appointed, and by these presents do make, constitute 
and irrevocably appoint Walter N. Brown, of the 
Gty of Chicago, County of Cook and State of Illinois, 
my true and lawful attorney, for me and in my name, 
place, stead and behalf, to institute and porsecute in 
such Courts of Law or Equity as he, my said attorney, 
may be best advised, a certain action which I am about 
to bring against William J. Cook, of Chicago, County 
of Cook, and State of Illinois. 

The said action arises out of the breach of a con- 
tract for the employment of the said William Ashbrook, 
by the said William J. Cook, said contract bearing date 
of December 1, 1907. 

And my said attorney is hereby authorized and 
directed to plead and pursue said cause in any of said 
Courts to a compromise or to final judgment, execution 
and the CQllection thereof, according to the conditions 
and provisions of a certain contract between myself 
and my said attorney, executed this day and hereunto 
attached. 

And I hereby give and grant unto him, my said 
attorney, full power and authority to do and perform 
each and every act and thing whatsoever requisite 
and necessary to be done in and about the premises 



308 APPENDIX A. 

as fully and completely and to all intents and purposes 
as I might or could do if personally present at the doing 
thereof, with full power of substitution in the prem- 
ises. 

And I Hereby Ratify and confirm all that my 
said attorney or his substitutes shall lawfully do or 
cause to be done by virtue hereof^ and in consideration 
of the agreement with said Walter N. Brown, hereto 
attached, this power of attorney is made irrevocable. 

In Testimony Whereof, I have hereunto set 
my hand and seal this 1st day of Jime, 1908. 
Signed, Sealed and Delivered in Presence of 
John T. Peters, William Ashbrook. (seal.) 

Richard Dawson. 



RIGHT-OF-WAY CONTRACT. 

WHEREAS, The construction of a Railway is 
contemplated on a line which, as now located, crosses 
the land hereinafter described. 

Now, Therefore, To aid in securing the location 
and construction thereof, and in consideration thereof, 
and of ONE DOLLAR to me in hand paid, the receipt 
of which is hereby acknowledged, / DO HEREBY 
COVENANT AND AGREE, for myself, my heirs, 
executors, administrators and assigns, to sell to the 
Western Railway Co., a corporation, etc., and assigns 
a strip of land two hundred feet in width, being one 
hundred feet in width on each side of the center line 
of said Railway, as located across my land in Section 
18 of Township 12, North Range 10 West, in Washing- 
ton County, State of Illinois, hereby giving full power 
to the Western Railway Co. or assigns, on the definite 
location of said Railway, to enter upon the land and 
premises of the width aforesaid, and occupy, use and 
control the same and construct said Railroad thereon. 

And I Further Covenant And agree, for myself, 
my heirs, executors, administrators and assigns, that 
upon the demand of said Western Railway Co., or 
assigns, at any time within six months after the line 
of said Railway has been definitely located across said 
land, I will convey to the said Western Railway Co. 
or assigns, by Warranty Deed free and clear of all 
incumbrances and liens, the said strip of land; and will 
in and by said Deed or by some other good and sufficient 
instrument, release and discharge said Western Railway 

909 
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Co.; or assigns from all claims for damages to my land 
by reason of the construction, operation and mainte- 
nance of said Railway, all for the smn of f om* hmidred 
dollars to be paid to me upon delivery of said Deed. 
And any land alongside of and adjoining said strip, 
which shall (at the option of said Westem Railway 
Co.) be taken, used and appropriated in the construction, 
operation or repair of said Railway, shall be conveyed 
upon demand, and paid for in like manner, at the rate 
of one hundred dollars per acre, for the quantity so 
taken, used and appropriated, outside of the strip afore- 
said within four months after the same shall be taken, 
used and appropriated as aforesaid. 

Provided, That this agreement is upon the express 
condition that the said Railway shaU be built across 
my said land. 

Should said Railway not be constructed across 
my said land, then this agreement shaU be null and 
void. 

WriNESS my hand and seal this 10th day of June, 
A. D. 1908. 

Charles J. Martin. (seal.) 

State of Illinois, ) I, Edward Leach, 

County of WAsmNGTON, J ^' a Nqjbary Public, in 
and for said County in the State aforesaid. Do Hereby 
Certify, that Charles J. Martin, personally known to 

me to be the identical person named 

and described in, and whose name is 
subscribed to the foregoing instrument as 

(seal.) grantor , and who executed the same, 

appeared before me this day in person 
and acknowledged to me that he signed, 
sealed and delivered said instrument as, 
and that the same is his free and volun- 
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tary act and deed for the uses and pur- 
poses therein' set forth, including the 
release and waiver of the right of home- 
stead. 
Given under my hand and seal, this 10th day of 
June, A. D., 1908. 

Edward Leach, 

Notary Public. 



employee's contract. 

AGREEMENT, Made between Ernest Woller- 
man and Andrew Olson. 

WITNESSETH, Emest Wollerman hires and em- 
plo3rs the said Andrew-Olson in his business in his store 
on North Clark St., Chicago, in the capacity of sales- 
man, and agrees to pay him during the time that he 
shall remain in such employment, twenty dollars per 
week, all upon the terms and conditions of this agree- 
ment. 

The said Andrew Olson does agree to and with 
the said Emest Wollerman, that he will devote his 
entire time, skill, labor, and attention to said employ- 
ment, during the time for which he may be so em- 
ployed, at the wages aforesaid. 

It is expressly provided and agreed between the 
parties hereto, that said Emest Wollerman, may, at 
any time, terminate said employment, at his election, 
upon payment to him of what may be coming to him, 
at the rate aforesaid, on the evening of the day of his 
actual discharge. 

Of the cause for discharge, said Emest Woller- 
man shall be the sole judge. 

Any agreement or arrangement by which the 
said Andrew Olson has been heretofore employed by 
said Emest Wollerman is, in fiuther consideration 
of the premises, canceled, released and discharged at 
this date. June 15, 1908. 

Ernest Wollerman, (seal.) 
Andrew Olson. (seal.) 
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COAL CONTRACT. 

THIS ARTICLE OF AGREEMENT, Made the 
Ist day of July A. D., 1908, between Franklin A. 
Miller of the City of Chicago, County of Cook and State 
of Illinois, party of the first part, and William Nash 
of County of Cook and State of Illinois, of the second 
part: 

WITNESSETH, That the parties to this agreement, 
in consideration of payments to be made, as herein- 
/tfter stated, stipulate and agree as follows: The said 
party of the first part agrees, subject to the reserva- 
tions hereinafter named, to sell to the party of the 
second part one thousand tons of coal, in such quan- 
tities as the said party of the second part may require 
for use, at his factory, situated in Chicago, from the 
date hereof until the 1st day of July, A. D. 1909, at 
the rate of two dollars and seventy-five cents ($2.75) 
per ton, said coal to be delivered by the party of the 
first part at the said factory of the party of the second 
part. 

The said Party op the Second Part Agrees 
to buy of the party of the first part all the coal he 
may need for use in said factory from the date hereof 
until the first day of July, A. D. 1909, and to pay the 
said party of the first part the rates above mentioned 
for all coal used under this contract, said payments 
to be due and payable on the 15th day of each month, 
for all coal delivered during the next preceding calen- 
dar month. It is further mutually agreed, that the 
said party of the first part shall not be held responsible 

9Ui 
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for a failure to deliver coal to the said party of the 
second part during unusual dela3rs of transportation, 
resulting from strikes, severe storms, or other causes 
beyond the control of the party of the first part; or 
in case of a stoppage of his mines, caused by a strike 
among his miners or other employes, the said party 
of the first part is to be released from all obligation to 
furnish coal to the said party of the second part during 
such suspension. It is further agreed that the said 
party of the first part will, if required, use his best 
endeavors to purchase some other corresponding 
grade of coal, and furnish the same to the said party 
of the second part, at the lowest market price at whidi 
it can be obtained by the said party of the first part; 
or the said party of the second part, at his option, 
may secure his supply of coal elsewhere during such 
suspension. 

WriNESS Our hands and seals, the day and year 
first above written. 

Franklin A. Milleb, (seal.) 

William Nash. (seal.) 



CONTRACT FOR PARTY-WALL. 

THIS AGREEMENT, Made this Ist day of July, 
A. D, 1908, Between George Wallace, party of the 
first part, and Henry G. Howard, party of the second 
part. 

WITNESSETH, That whereas, the said George 
Wallace, party of the first part, is seized or possessed 
of a certain lot or piece of ground in the City of Chi- 
cago, Coimty of Cook and State of Illinois, and de- 
scribed as follows: Lot 7, Block 4, in E. A. Jones' 
Second Addition to the City of Chicago, otherwise 
known as Number 17 Blank St., in said City; and 
whereas, the said Henry G. Howard, party of the sec- 
ond part, is seized or possessed of a certain lot or 
piece of ground in said City and described as follows: 
Lot 6, Block 4, in E. A. Jones' Second Addition to 
Chicago, otherwise known as Number 15 Blank St., 
in said City, which is adjoining and contiguous to the 
said before mentioned and described lot of ground of 
the said party of the first part; and whereas, it is the 
wish of the said party of the first part and the said 
party of the second part, that a party-wail, eighteen 
inches in thickness, shall be built between them, one- 
half of which is to stand on the said lot of the said 
party of the first part, and the other half on the said 
lot of the said party of the second part; and whereas, 
it is the intention of the said party of the first part 
to erect a building on his said lot above described, 
the east wall of which is to be used as a party-wall 
by the said parties of the first and second parts. 

817 
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Now, Therefore, This Indenture Witnesseth: 
That it is hereby mutually agreed by the said parties, 
in consideration of the premises, that the said party 
of the first part may so build and erect a party-wall, 
eighteen inches in thickness, on the east side of the 
said lot of the party of the first part, that the center 
of said party-wall shall be on the division line of the 
said lots hereinbefore mentioned, of the said parties 
of the first and second parts, respectively. 

And Tras Indenture Further Ai^^tnesseth: That 
the said party of the first part does hereby covenant, 
promise, grant and agree that the said party of the 
second part, his heirs and assigns, shall and may at 
all times hereafter, have the full and free liberty and 
privilege of joining to and using the said partition 
above mentioned, as well below and above the sur- 
face of the ground and along the whole length or any 
part of the length thereof, any building which he or 
they or any of them may desire or have occasion to 
erect on the said lot of the said party of the second 
part, and to sink the joists of such building or build- 
ings into the said partition wall to the depth of six 
inches, and no further; Provided, always, neverthe- 
less, and on this express condition, that tlie said party 
of the second part, his heirs and assigns, as aforesaid, 
before proceeding to join any building to the said 
partition wall, and before making any use thereof, 
or breaking into the same, shall pay or seeing to be 
paid unto the said party of the first part, his heirs and 
assigns aforesaid, the full moiety or one-half part of 
the value of the said party-wall, or so much thereof 
as shall be joined to or used as aforesaid, which value 
shall be the cost price at the time when such wall is 
to be used by the said party of the second part, aa 
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fixed, estimated and assessed by two arbitrators, 
one of whom shall be chosen by each of the parties 
to this contract. 

And it is further agreed by and between the said 
parties, that if either of the above parties, their or 
either of their heirs and assigns, shall at any time 
hereafter desire to build a bam or extend the wall 
hereinbefore mentioned, the party so building may 
build and erect such wall or extension in the same 
manner as above specified, and the other party shall 
have the same liberty and privilege of joining and 
using such wall or walls so built and erected as afore- 
said, on complying with the same conditions as are 
hereinbefore required by the said party of the second 
part, as the manner of joining to the wall above men- 
tioned and paying for the same. 

And the said parties further agree and covenant 
that, if it shall hereafter become necessary to repair 
or rebuild the whole or any portion of the said party- 
wall or walls, the expense of such repairing or re- 
building shall be borne equally by them, their re- 
spective heirs and assigns, as to so much and such 
portion of said walls as the said parties, their heirs 
and assigns, shall or may use jointly. 

It is Further Mutually Agreed, Between the 
said parties, that this agreement shall be perpetual, 
and at all times be construed as a covenant running 
with the land. 

In Witness Whereof, the said parties to these 
presents have hereunto set their hands and seals, the 
day and year first above written. 

George Wallace, (seal.) 

Henry G. Howard. (seal.) 

Signed, Sealed and Delivered in Presence of 

James WmTE. 
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State op IlunoiS; ) 

County op Cook, j I, John Zander, a Notary Pub- 
lic in and for said County, in 
the State aforesaid, Do Here- 
by Certipy, That Geoige Wal- 
lace and Heniy G. Howard, 

[notarial seal.] personally known to me to be 

the same persons whose names 
are subscribed to the forgo- 
ing instrument, appeared be- 
fore me this day m person, 
and acknowledged that they 
signed, sealed and delivered 
the said Instrument as their 
free and voluntary act, for the 
uses and purposes therein set 
forth. 

Given Under my hand 
and notarial seal, this 1st day 
of July, A. D. 1908. 

John Zander, 
Notary Public. 



CONTRACT FOR WARRANTY DEED. 

ARTICLES OF AGREEMENT, Made and con- 
eluded the 27th day of June, in the year of our Lord 
One Thousand Nine Hundred and Eight. 

Between Arthur Johnson, party of the first part, 
and Henry S. Smith, party of the second part, 

WITNESSETH, That the party of the first part, at 
the request of the party of the second part, and in con- 
sideration of the money to be paid and the covenants 
as herein expressed to be performed by the party of the 
second part (the prompt performance of which pay- 
ments and covenants being a condition precedent, and 
time being the essence of said condition and of this 
contract, hereby agrees to sell to the said party of the 
second part all the certain lot and parcel of land, be 
the same more or less, situated in the City of Chicago, 
County of Cook and State of Illinois, known and de- 
scribed as Lot 7, in Block 3, in Walter Jones' Sub- 
division of the east quarter of Section numbered seven- 
teen (17), in Township numbered 38 North, Third Range 
East of the Third Principal Meridian, with the privileges 
and appurtenances thereto belonging. 

And The said party of the second part in considera- 
tion of the premises, hereby agrees to pay to the said 
party of the first part, his executors, administrators 
or assigns, at the office of the said Arthur Johnson, in 
the City of Chicago, the sum of three thousand Dollars, 
in manner following, to wit: One thousand dollars 
on the delivery of this Contract, and the remainder in 
four equal payments, the first payment to be made on 

Vol. m.-21. 831 
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the fiist day of January, A. D. 1909, with interest at 
the rate of six per cent, per annum from the date 
hereof y to be paid on the whole sxmi from time to time 
remaining mipaid; And Also that he will well and 
faithfully; in due season, pay and discharge all taxes 
and assessments, ordinary, extraordinary, or for rev- 
enue purposes, imposed upon said premises, or any 
part thereof subsequent to June 27, 1908. But in 
case the said party of the second part shall fail 
to pay any or all such taxes or assessments, upon said 
premises or appurtenances or any part thereof, when- 
ever and as soon as the same shall become due or pay- 
able, and the party of the first part shall pay any or 
all such taxes or assessments, the amount of such pay- 
ments so made by the party of the first part shall 
unmediately thereupon become an additional consider- 
ation and payment to be made by the party of the 
second part hereto for the premises herein described. 

And The said party of the second part fiurther 
agrees, that in case he shall not make the pay- 
ments above named, or any part thereof, on the day 
or days they are respectively made payable, he 
will pay interest on any payment, or part of payment, 
remaining unpaid after due, at the rate of eight per 
cent, per aimum until paid; but neither the receipt of 
payments or parts of payments after due, with interest 
as aforesaid, nor anything herein contained, shall be 
construed as a waiver of the right of the said party of 
the first part to declare this Contract forfeited for non- 
payment, as hereinafter provided. 

And The party of the second part hereby cove- 
nants and agrees to and with the party of the first 
part, that when a building is erected upon the said lot 
herein described, it shall be for a private dwelling 
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bouBe only, to cost not less than five thousand dollars. 
And the party of the second part hereby covenants to 
and with the party of the first part^ that all buildings, 
erections and improvements now upon or hereafter 
to be placed upon said premises shall stand as security 
for the payment of the sums to be paid for the said 
land; and shall not be removed from said premises 
without the written consent of the party of the first 
part. And if any suit at law or in equity shall be 
commenced to enforce payment for work or material 
for any building that may be erected upon said prem- 
ises, or against the said party of the second part, for 
any alleged indebtedness, and said party of the first 
part shall be made a party thereto, then and in that 
<5ase he may add to the consideration of this Contract 
all expenses necessarily inciured by him in that be- 
half, and collect the same at once, with interest thereon 
at the rate of eight per cent, per annima. 

And The said party of the first part further 
covenants and agrees with the said party of the second 
part, that upon the full payment of the purchase 
money, taxes and interest, as aforesaid, and upon the 
faithful performance of all the obligations of this 
Agreement, on the part of the party of the second 

part to be fulfilled, the said 

party of the first part, shall and will, without delay, 
well and faithfully execute, acknowledge and deliver 
in person, or by attorney duly authorized, to the party 
of the second part a good and sufficient deed or con- 
veyance of the above described premises, with their 
appurtenances, with covenants of warranty, to be 
delivered on surrender of the duplicate Contract. 

And it is Mutually Covenanted and Agreed, 
By and between the parties hereto, that in case default 
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shall be made for the space of thirty days in any pay- 
ment, or any part thereof, or in any of the conditions 
herein stipulated to be performed by the party of the 
second part, it shall and may be lawful for the party 
of the first part, if he see fit, to declare this Contract 
void, without notice to said party of the second part, 
and to re-enter upon the said premises at any time 
after such default, without serving on the party of the 
second part, or other person holding under him or 
them a notice to quit said land. And in case this 
Contract shall be so declared void, the party of the 
second part shall be thenceforth deemed a mere tenant 
at will under the said party of the first part, and be 
liable to be proceeded against without notice to quit, 
under the provisions of an Act regulating proceedings 
in cases of forcible entry and detainer, and the Acts 
amending the same. And the party of the first part, 
in case he shall declare this Contract void, shall be at 
liberty to sell the land to any person or persons whom- 
soever, without being liable in law or equity to the 
party of the second part, or any person claiming 

under h , for any damage in consequence of 

such sale, or to restore any payment made on account 
of this Contract; and payments that shall have been 
made upon or imder this Contract shall be forfeited 
to said party of the first part, and may be held by the 
party of the first part as stipulated damages for the 
non-performance of this Contract. And said party 
of the first part shall have a right to recover all dam- 
ages sustained by reason of the holding over of said 
party without permission. 

And n is Further Agreed, That no sale, trans- 
fer, assignment or pledge of this contract shall be in 
any manner binding upon the party of the first part, 
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unless he first consent in writing thereon to such sale, 
transfer, assignment or pledge, and that in case this 
Contract shall be recorded he shall deed only to the 
party of the second part hereto. 

In WrrNESs Whereof, The said parties have 
hereunto set their hands and seals the day and year 
first above written. 

Arthur Johnson, (seal.) 

Henry S. Smith. (seal.) 



ARTICLES OF AORESMENT. 

Long Form 

ARTICLES OF AGREEMENT, made this 20th 
day of June in the year One Thousand Nine Hundred 
and Nine. 

Between Andrew L. Jones, of Chicago, in the 
Coimty of CJook, and State of Illinois, of the First Part, 
and Patrick T. Crowley of Chicago, in the Coimty of 
Cook, and State of Illinois, of the Second Part. 

First, — ^The said party of the second part does 
hereby for his heirs, executors and administrators, 
covenant, promise and agree to and with the said party 
of the first part his heirs, executors, or administrators, 
or assigns, that he, the said party of the second part 
his heirs, executors or administrators, shall and will, 
for the consideration hereinafter mentioned, on or 
before the 1st day of October, A. D., 1908, well and 
sufficiently erect and finish the new three story six 
flat buildhig, to be erected on lot 7, block 2, in E. A. 
Smith's subdivision of the northeast quarter of the 
northwest quarter of section 18, township 37, north, 
range 14, east of the third principal meridian, in the 
City of Chicago, agreeably to the Drawings and Speci- 
fications made by J. W. White, and signed by the said 
parties and hereimto and annexed and made part of 
this agreement, within the time aforesaid, in a good 
workmanlike maimer, to the satisfaction and imder the 
direction of the said J. W. White to be testified by a 
writing or certificate under the hand of the said J. W. 
White and also shall and will find and provide such good 

827 
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and sufficient materials of ail kinds whatsoever, as 
shall be proper and sufficient for the completing and 
finishing of the said building mentioned in the said 
specifications for the sum of six thousand dollars, 
payable one third when the walls are plastered, one- 
thhxi upon completion of the building, and one-third 
t' Jrty days after the date of said completion. 

And the said party of the first part does hereby, for 
himself or his heirs, executors and administrators, 
covenant, promise and agree to, and with the said party 
of the second part his executors and administrators, 
that he the said party of the first part, his executors or 
administrators, shall, and will, in consideration of the 
covenants and agreements being strictly performed 
and kept by the said party of the second part, sa 
specified, well and truly pay, or cause to be paid, imto 
the said party of the second part, his executors, ad- 
ministrators, or assigns, the sum of six thousand 
dollars, lawful money of the United States of America, 
in manner following: one-third when the walls are 
plastered, one-third upon completion of the building 
and one-third, thirty days after the date of the said 
completion. 

Provided, That in each of the said cases a certi- 
ficate shall be obtained and signed by the said 

And It Is Hereby Further Agreed By And 
Between The Said Parties: 

First, — ^The Specifications and the Drawings are 
intended to co-operate, so that any works exhibited 
in the Drawings, and not mentioned in the specifica- 
tions, or vice versa, are to be executed the same as if 
it were mentioned in the Specifications and set forth 
in the Drawings, to the true meaning and intention of 
the said Drawings and Specifications, without any 
extra charge whatsoever. 
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Second, — ^The contractor, at his own proper cost 
and charges, is to provide all manner of materials and 
labor, scaffolding, implements, moulds, models and 
cartage of every description, for the due performance 
of the several erections. 

Tmiu), — Should the owner at any time during the 
progress of the said building request any alteration, 
deviation, additions or omissions, from the said 
contract, same will be made, but will be added or de- 
ducted from the amoimt of the contract, as the case 
may be, by a fair and reasonable valuation. 

Foiffth, — Should the contractor, at any time dur- 
ing the progress of the said works, refuse or neglect to 
supply a sufficiency of materials or workmen, the owner 
shall have the power to provide materials and workmen 
after three days' notice in writing being given, to finish 
the said works, and the expense shall be deducted 
from the amount of the contract. 

Fifth, — Should any dispute arise respecting the 
true construction or meaning of the Drawings or Speci- 
fications, the same shall be decided by J. W. White, 
and his decision shall be final and conclusive; but 
should any dispute arise respecting the true value of the 
extra work, or of the works omitted, the same shall be 
valued by two competent persons — one employed by 
the owner, and the other by the contractor, — and these 
two shall have power to name an umpire, whose decision 
shaU be binding on all parties. 

Sixth, — ^The owner shall not, in any manner, be 
answerable, or accountable for any loss or damage that 
shall or may happen to the said works, or any part or 
parts thereof respectively, or for any of the materials 
or other things used and employed in finishing and com- 
pleting the same (loss or damage by fire excepted). 
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Seventh, — ^No extra work or materials will be paid 
for without a written agreement made and approved 
by the architect or owner. 

Eighth, — ^The contractor will be held responsible 
for all violations of city ordinances, caused by ob- 
structing the street, with his materials or otherwise, and 
is to hold the owner harmless from all damages or 
expense arising therefrom. 

He will also be responsible for all damages to any 
person or persons employed in the building or other- 
wise, resulting from his neglect or lack of proper caution 
in the performance of his contract, and he must keep 
a competent man at the works, at all times, during 
workir^ hours, to receive instructions from the archi- 
tect or superintendent. 

In Witness Whereof, the said parties to these 
presents have hereunto set their hands and seals, the 
day and year above written. 

Andrew L. Jones, (Seal) 

Patrick T. Crowley (Seal) 



BUILDING CONTRACT. 

Short Form. 

BUILDING CONTRACT, Made this 20th day 
of June, One Thousand Nine Hundred and Nine, by 
and between Andrew L. Jones of Chicago, and State of 
Illinois, of the First Part, and Partick T. Crowley of 
Chicago, County of Cook, and State of Illinois, party 
of the second part in these words, to-wit: The said 
party of the second part covenant and agrees to and 
with the said party of the first part, to provide at his 
own expense, all the materials necessary, and to make, 
erect, build and complete, in a good, substantial and 
workmanlike maimer, the three story six-flat building 
to be erected on Lot 7, block 2, in E. A, Smithes sub- 
division, of the north east quarter of the northwest 
quarter of section 18, township 37 north, range 14, east 
of the third principal meridian, in the City of Chicago, 
agreeable to the draft plans, explanations and speci- 
fications hereto annexed, of good and substajitial 
materials, and to deliver the said building to the said 
parfy of the first part complete finished and ready for 
occupancy on the 1st day of October, A. D., 1908, next. 
And the said party of the first part covenants and agrees 
to pay unto the said party of the second part, for the 
same, the sum of six thousand dollars, lawful money 
of the United States, as follows, one-third when the 
walls are plastered, one-third upon completion of the 
building, and one-third thirty days after the date of 
said completion, and for the true and faithful perform- 
ance of all and every of the covenants and agreements 

881 
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above mentioned, the parties of these presents bind 
themselves each mito the other, in the penal sum of 
Dollars, as fixed and liquid- 
ated damages, to be paid by the failing or defaulting 
party. 

In WrrNBSS Whereof, The parties to these pres- 
ents have hereunto set their hands and seals, the 
day and year first above written. 

Sealed and delivered in the presence of 

(seal) 

(seal) 

(seal) 

short blank general form of contract. 

CONTRACT, Made and concluded the 

day of One Thousand Nine Hundred 

and , by and between 

of the 

of 

CJounty of and State of 

, party of the first part, 

and , 

of the of ^ 

County of , and State of 

, party of the second part, 

in these words: The said party of the second part 
covenant and agree to and with the said party of 
the first part, to 

And the said party of the first part covenants and 
agrees to pay imto the said party of the second part, 

for the 'same, the sum of 

dollars, lawful money of the United States, as follows: 
the sum of 
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and for the true and faithful performance of all and 
every of the covenants and agreements above men- 
tioned; the parties of these presents bind themselves 

each unto the other in the penal sum of 

dollars^ as fixed and liquidated 

damages to be paid by the failing party. 

In WriNBSS Whbbeop, The parties to these 
presents have hereimto set their hands and seals, 
the day and year first above written. 

Sealed and delivered in the presence of 

(seal) 

(seal) 

...- (seal) 



real estate sale contract. 
THIS MEMORANDUM WITNESSETH, That 
Arthur. R, Jones hereby agrees to Sell, and William 
L. Stewart agrees to PURCHASE, at the price of 
three thousand dollars, the following described real 
estate, situated in Cook Coimty, lUinois, lot 7, block 2, 
in E. A. Smithes subdivision of the northeast quarter 
of the northwest quarter of section 18, township 37 
north, range 14, east of the third principal meridian 
in the City of Chicago. Subject to (1) existing leases, 
expiring May 1, 1909, the purchasing to be entitled 
to the rents, if any, from the time of delivery of Deed; 

(2) ail taxes and assessments levied after the year 1908, 

(3) any impaid special taxes or assessments, levied for 
improvements not yet made; also subject to first 
mortgage for four thousand dollars in favor of John G. 
Walker, due August 13, 1911, and bearing interest 
at the rate of six percent per annum. 

Said purchaser has paid five hundred dollars, as 
earnest money, to be applied on said purchase wheix 
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consummated, and agrees to pay, within five days after 
the title has been examined and found good, the 
further sum of five hundred dollars, at the office of 
W. E. Smith, Chicago, provided a good and sufficient 
Warranty Deed, conveying to said purchaser a good 
title to said premises with waiver and conveyance of 
any and all estates of homestead therein and all rights 
of dower in inchoate or otherwise (subject as aforesaid) 
shall then be ready for delivery. The balance to be 
paid as follows: One thousand dollars, July 1, 1908, 
and one thousand dollars, July 1, 1910, with interest 
at the rate of six per cent, per annum, payable semi- 
annually, to be secured by notes and mortgage, or 
trust deed, of even date herewith, on said premises, 
in the form ordinarily used. A certificate of title 
issued by the registrar of titles of Cook Coimty or a 
complete merchantable abstract of title, or a merchant- 
able copy, brought down to date, or a merchantable 
title guaranty policy, to be furnished within a reason- 
able time. In case the title, upon examination, is 
found materially defective, within ten days after said 
abstract is furnished, then, unless the material defects 
are cured within sixty days after written notice thereof, 
the said earnest money shall be refunded and this 
contract is to become inoperative. 

Should said purchaser fail to perform this contract 
promptly on his part, at the time and in the manner 
therein specified the earnest money paid as above shall, 
at the option of the vendor, be forfeited as liquidated, 
including conmcussions payable by vendor, and this 
contract shall be and become null and void. This is 
of the essence of this contract, and of all the conditions 
thereof. 

This contract and the said earnest money shall be 
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held by W. E. Smith for the mutual benefit of the par- 
ties hereto. 

In testimony whereof, said parties hereto set their 
hands this 20th day of June, A. D., 1908. 

Arthur R. Jones, 
William L. Stewart. 
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